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NOMINATION OF JAMES P. MeGRANERY 





MONDAY, MAY 5, 1952 


Untrep Srates SENATE, 
COMMITTEE ON THE JUDICIARY 
Washington, D. C. 

‘The committee met at 10:45 o’clock a. m.., pursu int to call, in room 
424, Senate Office Building, Hon. Pat McCarran, chairman, presiding. 

Present: Senators McCarran, Eastland, Magnuson, O’Conor, Smith 
of North Carolina, Wiley, Langer, Ferguson, Jenner, Watkins, and 
Hendrickson. 

Also present: J. G. Sourwine, committee counsel. and A. Devitt 
Vanech, Deputy Attorney General. 

The CuHarrman. The committee will come to order. 

Members of the committee, and ladies an 


} 
l 


gmventiemen, a rather un- 
’ 
usual procedure has been concluded upon ae mittee. 
] } \ <_< ra ] 
Inasmuch as Judge McGranery, a Feder: ral t judge, has re 
tad . ¥1) + Wye } ey + a +} ] . dew ; 
quested, a req est having come to a representative of the Jepart eC] 
ot Justice, t! at h -may come before the com nittee il th ( ehning’ ol 
} , , } 7 4 4 ] 4 
tne Arne and m ea statement, and respond to que 
be ounded to him, the committee has, contrary to its 
, 4 } e 
af 4 an it re 
. Si . , 1 1 . 
It Sa customary procedure that the nom ¢ ‘ 
1 , . a . 
such expianation a he or she may see fit to any statements t re 
mac That rule is bell o varied today on the requ t OF iu lo 
Mi , rial ery. 
ga pete ; 1 
Judge » Mc Gra vis In an on ng room, having come here at 
baa .  f ; 
his own ean 5 oe Will nNoW » perm itted to com: hefore t col 
7 ? 
mitt mda W 1 be asked to come in. 
ator Saari. Mr. eee: = it not the committee’s under 
1; Pen } : { . 
itn that Judge MeGranery ’ be asked questions at a late 


1 . 7 


time if some member of the committee wishes to further interrogate ? 


The Cuatrrman. Judge MecGranery will be before the cor 
; Frye hat es ha Pere ae 
at any and all times efor these hearings are closed, and must respond 
to questions propounde : 
Senator Fercuson. In other words, this does not mean that he may 


not return ¢ 

The Cuatrrmman. No, sir. 

Judge MeGrane ry, you may come forws ard. I mare, already stated 
that vou have requested through the Dep artme nt Se 3 Justice to come 
before the committee at the o ype ning of the ] earing, to make a state 
ment at the hearing. 

Mr. McGranery. That is correct, Mr. Chairman. 

The Cuarrman. All right. All witnesses who will be brought 
fore this committee, including the nominee himself, will be sworn. 


1 
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You do solemnly swear that the testimony you are about to give 
before the Judiciary Committee of the U nited States Senate will be 
the truth, the whole truth, and nothing but the truth, so help you 
God ¢ 

Mr. McGranery. I do, sir. 

The Cuairman. For the record, Judge MeGranery, will you kindly 
state your name, vour place of residence, and your official position ¢ 

Mr. McGranery. James P. MeGranery, 1701 Locust Street, Phila- 
delphia, Pe judge for the eastern district of Pennsylvania; a Fed- 
ral jud 

The Ci HAIRMAN, - Judge MeGranery, you may make such statement 
as vou see fit. pertaining to your nomination to be Attorney General of 
the United Staten. 


TESTIMONY OF JAMES P. McGRANERY, PHILADELPHIA, PA. 


Mr. McGranery. Mr. Chairman and members of the Judiciary 
Commiuttes f the U nited States Senate, my first de ire is to express 
my gratitude to vou for your courtesy in granting me the opportunity 
to appear before you this morning. 

since the President of the Unit “| States has nominated me as the 
Attorney General, IT am deeply aware of the responsibility of your 
conimittee as vou conscilel tiously exercise your constitt tional preroga- 


to consider your advice and consent upon my nomination, 

Y ur dist net shed committee recommended confirmation of my 
nomination as the Assistant to the Attorney General of the United 
States in 1943. Your committee in 1946 recommended confirmation 


of my omination as jude of the Unit <d States Court for the East- 


ern District of Pennsvlvar 

\ | } ‘ CSSI1\ \ nt leoistat ve. The exneculive and 
uidtl i} brat hes OT ¢ { ) men ] have iiwavs ae iVol d tO 
perform mv duties faithfully and e entiousls 

3 the Pre ident of the Unite | State has} imed ie fO a post 
of trenu lous rr po ibility in our Federal Government, I [ come be 
fore you today to tell this committee that if it is your decision to ree- 
ommend my ‘confirmetion as the Attorney General of the United 
Sta | be my dedicated purpo Se eee the 
powers of that office and to perform faithfully its dut in accord- 
ance with ray oath. 

With courage and determination, T stand ready to take immediate 


and effective action to expose and prosecute corruption wherever I find 
it, and to do mv part to restore the ‘confidence of the pe ople in the in- 
tegrity of the administration of justice 

It is mv belief. in all humility, that those distinguished members of 
this committee who have known me personally, and ig a been 
familiar with my record as a Member of the Congress. as a Federal 
offic li al, and asa Fe de ral judge, 1 eed not be reassured as Pe my vigil: ant 
loyalty to our Republic and to the prine iples on which it was founded. 

There are other distinguished members of this committee. however. 
who have not known me personally, and who perhaps, during recent 
davs, have read in the newspapers certain erroneous statements con- 
cerning me; and these gentlemen are entitled to a correction of the 
false charges, since they cannot, from personal observation, recog- 
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nize that such charges are in conflict with the beliefs and conduct of 
my life, as well as in contradiction to the factual record. 

V ithin a day or two following niyv nomination as Attorney Gen- 
eral, certain newspapers published a statement which was alleged to 
i 7 . o I> ° 
have been made by a Member of the House of Representatives, and 
which, in effect, charged me with whitewashing the so-called Amerasia 


T 


Croan 


This aecusation is entirely without foundation. eannot overen 


phasize its lack of justification. 

The simple truth is that. as the Assistant to the Attorney General, 
l had no connection with the Amerasia ease duru Y” its investigatin ! 
tS preparation, or its prosecution. 

On only one oceasion I was consulted, as to a mm estion of policy, 
whereupon my clear-cut decision was in conformity with the ethics 
the legal principles, and the patriotic pu ples that have always 
governed my decisions 

On May 29, 1945, Mar. Me Inerney, of the Criminal Division of the 


4 


Department of Justice, informed me that the Criminal Division was 


. " } °) nel . ‘ | | ; } 
renady to pre “ent the case to a crraia wry, a i ft at There > 
; : } : : ‘ { 
question as to whether or not the evidence with espect to one of the 


a 


individuals involved was sufficient to sustain a cor 


My clear and unequivocal direction to Mr. Meh erney Was to presen 


all the evidence to the grand yur'y and to let the grand jury, in the 
proper exercise of its legal function, make its own decision. 
This Was liv one and ny only act in re tio} to the \merasia case. 


om hator Wu yu Hy \\ did you happei to be co sulted 7 


Mr. McGranery. That I do not know: just called on the telephone 


Senator Feravson. What was vour position at that time / 
\I re McGraNEryY. \ssis int tothe Attorney Gveneral. 
Senator Frrauson. Not in charge of criminal prosecution / 


Mr. McGranery. No. sir. 

Senator Frereuson. Who was in charge ot that / 

Senator Magnuson. Mr. McInerney. 

Mr. McGranery. Gentlemen, may | Say this now: It 1s SO easy tO 
get off on a tangent, and I am willing, and will submit to any exami 
nation with respect to my connection with the Aimerasia case: but | 
do not think, in fairness, gentlemen, that you ought to vest the Amer- 
asia case In my contirmation., 

Senator Frrevson. That will all depend upon the facts, will it not 4 

Mr. Me (TRANERY. Only with respect, Senator kerguson— 

Senator Ferauson. As to your part on it. 

Mr. McGranery. That is right—my part in it. So I trust you will 
forgive me. 

The CHatrMan. | think that the questions, so far, were proper. 

Mr. McGranery. Who was in charge 4 

Senator iy RGUSON., Yes, Merely to bring out whether or not you 
were above that person or in charge of that person. 

Mr. McGranery. Well, I was in charge of the entire operation, but 
the head of the Criminal Division at the time is now Mr. Justice 
Tom Clark. 

Senator Lancer. How long did that one conversation that you had 
last ¢ 

Mr. McGranery. I would say 2 minutes. 
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The Cuairman. As I understand it, the question was propounded 
at. that time to you as to whether or not it should be presented to a 
grand jury ¢ 

Mr. McCranery. That is right, sir. 

The Cuairman. And you, as I understood you to say, stated that 
all of the evidence should be presented ¢ 

Mr. McGranery. That is right. 

The Cuarmman. Were those interrogations made to you by Mr. 
Clark ¢ 

Mr. McGranery. No, sir; they were not. 

The CuHamman. By whom were they made? 

Mr. McGranery. Mr. McInerney. 

The Caarmman. What was his position at that time? 

Mr. McGranery. Mr. McInerney was a lawyer in the Criminal 
Division. 

The Cuatrman. Under Mr. Clark? 

Mr. McGranery. Yes, sir. 

The CHarrman. There was another question ¢ 

Senator Frercuson. Who called you ¢ 

Mr. McGranery. Mr. McInerney. 

Senator Easrnanp. Why was there a question in Mr. McInerney’s 


mind as to whether or not should be submitted to the grand jury ¢ 

Mr. McGranery. The particular facts in connection with it, Sen- 
ator, have Pon from my 1. but the question was directed as to 
whether or not. the evid ey sufficient to sustain a conviction and 
whetner or not. under thos reu. tances, it should oO before the 
c dj 

_ itor Easi np. Y¥ ACLY d him that it should be submitted 

the grand jury 

Mr. McGranery. 1 : 

meenats If l N. o c MeGrant , do you think he could relate 
{ © p O% 1] 2 mini 4 


} } 
rm question the evidence. 


1D} t y why he was coiIne over Mr. Clark? 


— 

+ hal 
A 

a 

— 


* ' PAs 5 es : 
Vir. McGran i think we cannot get into 
gation of Lm i case, which I must respectfully say 
“=| itor SM H W vy we're ithe one To whol } ] » went, Judge? 
M MicGRANERY. Because they make policy on the upper level. 
S t Su Wi 7 
oe A i aes: ree ae ' iil ess ie 
M ‘icCranery. The Attornev General. Solicitor General. and 
mvself. 
< ‘ ; | ] } ] : 
senator SMITH. Just V he person who called you go to you 
to settle this question ? 


Mr. Me (GRANERY. That. he ean best answer. 
Senator SmirH. You have no idea? 

Mr. McoGranery. He knew that. if he had my answer on it. it would 
be a responsible answer and direction. 

Senator Smirn. And the conference took about 2 minutes? 
Vr. MoGranery. Not longer than that. I would sav. 
Senator Smiru. Over the telephone? 
Mir. McGranery. Yes, sir. 


Senator SmitrH. There was no other conference ? 


Cet 


Nb TES! 
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Mr. McGranery. No, sit 
Senator SMITH. 1) d anyone els eC talk to you besi des i Mr. MeInerney ¢ 
Mr. McGranery. No, sir. 
Senator Smitin. Whatever he recited, he recited in 2 minutes? 
Mr. McGranery. Just merely that there was a question as to 
whether or not the evidence in respect to a particular individual would 
sustain a conviction. 

Senator FrerGuson. Who was the individual ? 

Mr. McGranery. I do not recall who was the individual as to whom 
he wanted to know whether or not there was suffi ient evidence. It 
> ny recollect! ion that it ial t have been John Seri ice, 

Senator FrrGuson. Did he relate the evidence to you! 


Mr. Mi (F¥RANI RY. No. sir: he did not. 


Senator Frereuson. Did you tell him to submit the case as to Service 
» the grand jury / 

Mr. McGranery. Yes, sir: all of them. 

Senator Frrauson. All of them / 

Mr. McGranery. Y¢ ~sirtallof them. And that was done. 
senartol hy RGUSON, Did he say whether or ne ie had consulted Tom 


Clark? 

Mr. McGranery. No, sir. 

Senator FERGUSON. a hen you were making a poli v there to submit 
this entire case to the s erand jury ¢ 

Mr. McGranery. I velieve that you cannot go wrong on that. 

The Cuamman. That is answerable “Yes” or “No.” now, Judge. 

Mr. MeGranery. Yes. 

Senator Smiru. Do you not think that there are cases where the 
prose ution counsel] for the Attorney General, or whoevs r may he in 
charge of that. shor ld dist Tuish as to whether or not there is s if- 
ficient evidence ? 

Mr. McGranery. That is right: always. 

Senator Smiru. What interests me about this thing is that there was 
a conference of 2 nunutes. How ean vou have cotten eno oh informa- 


tioh in Y hhhhutle tim about an portant case to have advise whom- 


ever vou were ta king to either to go or not to go before t e grand yurv ¢ 
Mr. McGranery. Every time there is a question, Senator, and it is 
that close, let them make the cages -wimer eet 
Senator Smiru. What | am getting at is whether or not somebody 
was attempting to use you for he p Urpose of saving, “We have bs 
directed io Yo to the erand mts ithout you knowing what facts 


they had 

Ir. McGranery. I cou — vo wrong in the answer I gave. 

Senator Frreuson. You mean that that was the safe way to tell] 
them ¢ 

Mr. McGranery. That is nght. 

Senator Frerevson. Do you not think that the duty of the Attorney 
General is to do more than just play safe—that it is to do what the law 
requires? If there is sufficient evidence, submit it to the grand 
jury; if there is not sufficient evidence, not to submit it to the grand 
jury? That is playing safe? 

Mr. McGranery. No gentleman around the table is more familiar 
with my action on that man than the Senator himself. You recall 
the Coffey ease. I did not submit that tothe grand jury. 











NOMINATION OF 





JAMES P. McGRANERY 


Senator Fereuson. Why did you submit this to the grand jury? 

Mr. McGranery. I did not submit it. 

Senator Fercuson. Why did you tell them to send this to the grand 
jury ¢ 

Mr. McGranery. Because there was a question about it. 

Senator Frrevson. What was the question ? 

Mr. McGranery. I did not ask that. 

Senator Frreuson. How could you give the policy answer if you 
did not know what the question was ? 

Mr. McGranery. Because he told me there was a question. 

Senator Ferecuson. Did he tell you what the question was 4 

Mr. McGranery. He did not. 

The Cuamman. As I understand it, he expressed to you that it was 
a questionable matter as to whether or not the evidence would sustain 
a conviction { 

Mr. McGranery. That is right. 

Senator Magnuson. Is it not a common practice in the Attorney 
General's oflice under all Attorneys General, where there are hundreds 
of cases, that on a question of policy you must rely on conclusions 
reached by the attorne ys below, on the question of ev idence: that it 
would be humanly impossible for every Deputy Attorney General 
to pore over every case in which vou would have to determine a mat 
ter of policy? 

Mr. McGranery. Beyond that, Senator, each division of the De 
partment has practical autonomy because there are Assistant Attorneys 
General in charge of each division, confirmed by you gentlemen here. 

Senator Magnuson. Is it not true that the same policy goes down 
thre neh the district attormey ~ of the United States / 

McGranery. That is right. 

Senator Magnuson. Asa matter of fact, [have called myself. You 

cannot go over the facts, but vou say, “What is the policy on this type 


of case?” and they emyon tener. 

Mr. McGranery. Senator, if it ts that close I am not interested in 
the facts. That is why the grand jury is there. 

Senator Smrrn. That is ene of the questions that I want to ask. 
Ind 


Were you the person in the chain of authority to W hom this question 

hould have beer propounded ¢ 

Mr. McGranery. I do not think so. 

Senator Smiru. Now, do you know why they went to you with 
this question over the telephone ? 

Mr. McGranery. No, sit 

Senator SmitH. Do you not think there would have been a better 
chance for you to have given more attention and possibly have reached 
a more mature judgment if they had come to you and you had had 
an senbiabiibe to learn a little more about the facts? 

Mr. MoGranerry. No, sir: I think that, even though I had reason 
to doubt, Senator, in the light of what happened, I would still say, 

“Let the grand jury. in its capacity, classify it. 

T a CHairmMAn. Was there a suggestion in that conference that you 
had with Mr. McInerney that some other de ‘partment of the Gov- 
ernment was at all interested in the Amerasia case ? 

Mr. McGranery. No, sir. 


6 Ah NE A ICN A BND 
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The CuatrmMan. The State Department was not mentioned in that 
conference / 

Mr. McGranery. No, sir. 

The CHarrMan. Your answer, as I understand it, to and on his 
inquiry was to present everything to the grand saunt 

Mr. McGranery. That is right, sir. 

The CHatrman. Is that right? 

Mr. McGranery. That is right,s 

Senator Wiiny. Was there general knowledge on your part of the 
Amerasia case ? 

Mr. McGranery. If you gentleme ‘n will permit me, I will conclude 
this, and you will probably see just what I had to do with it. 

Senator Frereuson. Might I Inquire, Mr. Chairman, if the gentle- 
man was in charge of espioni ge cases in any way ¢ 

Mr. McGranrry. No, sir. I was in over-all charge of the situation 
as the assistant to the Attorney General, but we had, as I said, respon- 
sible professional men, men who were nominated by the President 
and their nominations consented to and agreed upon by the Senate, to 
assume control. 

Senator I ERGUSON, Who Was in charge of { he esplonage cases 1n the 
Department / 

Mr. McGranery. Mr. McInerney was In charge of the general con 
trol of the situation we had set up. He was a member of the Board. 


. T 
As vou remember, during the war we had a member of State. a 
! 
| 


member of Military Intelligence and Naval Intelligence an 
and the Department of Justice. 

Senator Ir} RGUSON, VV nen did you next have any contact with the 
Amerasia case after Mr. McInerney referred to it ¢ 

Mr. McGranenry. That ts it. 

Senator HenpricksoN. May IT ask the judge where Mr. McInerney 
called from ? 

Mr. MceGranery. His own oflice. right below mine. 

Senator Henprickson, Inthe Department 4 
Mr. McGranery. Yes, str. 
The Crramman. All right, Judge McGranery. You may proceed. 
Mr. McGranery. Subsequently, the so-called Hob bs committee of 


the House of Repre hitatives made an inves stigatl mn of the Amerasia 
case: and on May 15. 1946, and on Mav 21, 1946, ae my official capac ity 
is the assistant to the Attorney General, representing the Depart 
ment of Justice, I] appeared before the committee to offer the cooper: i- 
tion of the Depariment of Justice in the committee’s investigation 


and to present to the committee the gentlemen in the Departn lent 
who had prepared, presented, and prosecuted the case: namely, Mr. 
McInerney and Mr. Hitchcock, attorneys in the Criminal Division 
of the Department; also Mr. Ladd, Assistant Director of the Federal 
Bureau of Investigation: and Mr. Gurnea, the field officer in charge 
of this investigation. On these occasions I volunteered to make avail- 
able and did make available to the committee whatever record. in- 
formation, or data they desired. 

My appearance before the Hobbs committee was made by me solely 
as a rep! resentative of the Department of Justice and not for the 
purpose of giving pe rsonal testimony. 
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Four years later, after I had resigned from the Department to 
become a Federal judge and a short time after June 14, 1950, my 
attention was called to a column published in the Washington Times- 
Herald and written by the noted journalist, Mr. George Sokolsky, in 
which Mr. Sokols ky made certain erroneous remarks about me in 
connection with the aaa case. 

Immediately I telephoned Mr. Sokolsky to ask him to read the 
record, to request that he make his own aera investigation, 
and to suggest that he discuss the matter with the Federal Bureau of 
Investigation. 

It is stated, to the lasting credit of Mr. Sokolsky, that he did 
investigate for the purpose of ascertaining the facts; and, upon dis- 
covering his mistake, Mr. Sckolsky prom ptly corrected his previous 
misstatement in a column which, among others, was published June 
23, 1950, in the New York Journal-American. With courageous 
honesty he said: 

[am now convinced that I had misread the data, and that is not surprising, 
hecause the way it comes up, bit by bit, instead of as part of a scientific study, 
it is possible to make a slip occasionally, no matter how careful one tries to be. 
But | am always ready to correct an error. 

The record will show that Mr. MeGranery, to whom this case came only as 
a matter of policy in 1945, felt that the OSS had not been sufficiently careful but 
that the FBI had avoided pitfalls. He authorized prosecution of all persons 
involved in the case. 

Thus Mr. Sokolosky correctly stated my position and my sole connec 
tion with the Amerasia cas 

Another false accusation was made against me without any shadow 
of factual support shortly after my nomination as Attorney General. 

I learned of this by a telephone eall from one who represented him- 
self to me as a ne wspaper reporter. The person calling asked me if it 
was true that I had “liven an order to the Department of Justice for- 
bidding the indictment of Owen Lattimore. I informed the caller 
that I had never given any order or direction concerning Owen Latti- 
more at any time and that I had not given any order or direction of 
any kind concerning any person or matter to the Department of Jus- 
tice since my resignation from the Department on October 8, 1946. 

I am told that some kind of denial was printed in a gossip column of 

newspaper subsequently. Whether any previous false charge had 
been printed, I do not know. 

I realize that I am not alone in being the victim of unfounded 
rumors and false charges. Nevertheless, I am ¢ ‘onscious of my respon- 
sibility to state to the members of this committee the f: sity of any 
charges that I ever violated my oaths of office or that I partic ipated 
in any way in unethical or disloyal activities. 

The Cratrman. Let me say to you, since you brought the subject 

up, that there is a very persistent rumor in New York City that I just 
had an account of last night that you in some way directly recently let 
no indictment, no presentation to the grand jury be made as regards 
Mr. Lattimore. It was stated in various ways. Different parties 
stated it in different ways: that they were about ready to present to the 
grand jury the testimony of Mr. Lattimore and that an indictment 
would follow and that you stopped it. Iam just bringing that out so 
that you may emphasize your position there, because it is a prevalent 
rumor. 


SARE MOLLER IAAI 
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Mr. McGranery. Mr. Chairman, you are a gentleman of great and 
broad experience in public life. How can I more emphatically state 
my position than I have now stated it? That not only as to Latti- 
more, but as to any other matter, in the Department of Justice, I have 
never issued any order or direction since I left there on October 8, 
1946, 

The Cuatrman. I will phrase it a little differently. Have you ever 
consulted with representatives of the Department of Justice on the 


subject of bringing an indictment against Lattimore, prese nting Latti- 


more’s case to the grand jury ¢ 
Mr. McGranery. I have said again, “Emphatically ‘no,’ Mr. Chair- 
“and I say here in my statement that I informed the caller that 


mam 
1 cline ction concerning Owen Lattimore 


I had never given any order 01 
at any time. 

Senator Ferguson. Do not say “order or direction.” The question 
from the chairman was: “Did you ever confer with anybody 

Mr. McGranery. No: we have never discussed it. If I ‘could re- 
spectfully say to the committee, in my mind, it is sat simply asinine. 

Senator Frrcuson. Did you ever discuss the name of Owen Latti- 
more With anyone in the Department of Justice 

Mr. McGranery. Never. Never, Mr. Senator. 

Senator FERGUSON. The name of Owen Lattimore was hever men- 
tioned by any Department person to you 4 

Mr. McGranery. No. sir. 

The CHAIRMAN. I would lke to confine that question: I think the 
Senator has the same question in mind as I do. That is—since your 
nomination—because the matter of Owen Lattimore might have come 
up while vou were in the Department. 

Mr. McGranery. Never, at any time. 

Senator Fereuson. Ilave you conterred with anyone in thre Depart 
ment. of Justice since your nomination 4 

Mr. Mctiranery. Yes: I have talked to Mr. Vanech. 1 think. 

Senator Frerauson. Who else? 

Mr. McGranery. No one else. And that was in connection with 
my nomination here. 

Senator Frrauson. Was there anything on direction? Asking ad- 
vice or direction ? 

Mr. McGranery. No, si 

Senator Ferauson. Nothing / 

Mr. McGranery. No, sir. 

Senator Frereuson. In other words, you have not taken any steps 
as an Attorney General ¢ 

Mr. McGranery. No. As a matter of fact, Senator, when Mr. 
Vanech posed a couple of questions to me, I refused, and said, “I am 
not the Attorney General.” 

Senator Frrauson. You are — a district judge / 

Mr. McGranery. That is right, sir, and I stated my position rather 
clearly in a letter [ addressed to eee Tobey when Senator Tobey 
asked me to come here and have myself appointed under the law, as 
a Speciai Assistant Attorney General. I told him that, as a former 
Member of Congress, and of the Judiciary Committee, I would be 
doing something ths at you gentlemen had not at this point given me. 

Senator Frrauson. What did he have in mind? 
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Mr. McGranery. He wanted me to come and have myself appointed 
as a Special Assistant Attorney General, because time was running 
out, the statute of limitations wa- running out on crimes, and I ought 
to come in. 

Senator Frereuson. Have the present Acting Attorney General have 
you appointed as a Special Assistant 

Mr. McGranery. That is right. 

Senator Frrevson. And in that way get around the confirmation 
of the Senate? 

Mr. McGranery. And I submitted that that would be doing some- 
thing by indirection that you gentlemen had not consented to do. 

The Cuatrrman. Who was it that wrote you a letter 

Mr. McGranery. Senator Tobey. I did not make it public. The 
Senator, I believe, made both le one available to the press. 

Senator Lancer. You know that Senator Tobey is not a lawyer? 

The Cnatrrman. Let us not go into that. 

Mr. adidas ry. Some Senators are members of the bar. 

Senator Magnuson. Judge, I think we ought to clear this up: You 
have been asked directly, Have you ever consulted with or discussed 
matters or talked with members of the Attorney General’s staff since 
you have been out of the Attorney General’s office 
" Js it not fair to assume that, of course, you have seen many of your 
former colleagues on different occasions and you might have discusse “a 
anything from a baseball game to the day’s news, but without offering 
any directions ¢ 

Mr. McGranery. I agree with that; yes. 

Senator Magnuson. | would not want it to be known that you had 
not seen anybody in the Department of Justice since you have been 
out. 


Mr. McGranery. I have many warm friends down there. 


Phe CHAIRMAN. | have triect LO limit the qui stions and they were 
lin mited— that was the intention of Senator Ferguson and myself. 
Senator Magnuson. On that one case? 
The Cuatmman. To confine it to the period between the time he was 
i present time. 

Senator Ferguson. Have you discussed the question of corruption 
1 government since you were nh imed / 

Mr. McGranery. Indeed I have. The day after I was nominated, 
I came to Washington and had quite a chat about it. 
enator FERGUSON. Was there any other member of the staff 
present / 

Mr. McGranery. No one else was present. 

Senator Frrevson. Did you arrive at any conclusions that, if you 
were confirmed, as to what you would do in regard to cor ‘uption in 
government ‘ 

Mr. McGranery. Yes. 

Senator Fereuson. What was this conclusion 2 

Mr. McGranery. Clean it out and get rid of it. 

Senator Frrevuson. I noticed that you, in your opening statement, 
said that you would restore the public faith in the Department. of 
Justice. That would indicate hat at the present time you think there 
sa lack of public faith in the De ‘partment of Justice 


Mr. McGranery. I think, Senator, in answer to vour charge—— 
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Senator Frrauson. I am not charging. You used the word “re- 
store.” 

Mr. McGranery. Very well, sir. I feel that any time that there 
are serious charges, persisting charges, directed against any particular 
department, that it is bound to have some effect upon the confidence of 
the people. We even experionios that with members of our own 
family. You cannot help that in our human relations. We are so 
constituted that we must give way, at times, to feelings, rather than 


what would be based upon facts. 
Senator Ferguson. Do you think that you can restore the faith of 


the people in the Department of Justice without a very tho ee 
examination / That would take months to determine whether « hot 


there was corruption on the part of any public official. 

Mr. McGranery. Well, now, if you take out the first part of tl 
Senator, if you permit me to put it this way: Without me restoring 
the faith of the people. I think a job can be done in the Department 
of Justice in the short pe riod left between now and the first of the y \ — 

Senator Magnuson. Why don’t you make it the 5th of Novemb 

Mr. McGranery. Well, 1 want to Say this to the Senator: that 7 


»?f 


have an ambition. 


Senator Frreuson. Will vou refer back to what you did v about 
restoring the faith / 

Mr. McGranery. j am not gong ft yevade you, Senator, 1f vou will 
let me answer your question. 

Senator we EY. Re had an ambition. 

Mr. McGranet I had an ambition to serve as a judge. I thought 
that I sala do a gor «| iob. | fee] that i have clone il eood lob as a 
udge. I feel that [ have the contidence and respect of the a A ple - 
my district. 1 would not leave the calm serenity and security of 


bench unless I thought I could make a contribution to my Ge. ] 


ment, 
Senator ey RGUSON, Did Vou testify bef re th 
Mr. McGranery. No, sir: | appeared there, : 
to the Attorney General, and to eive tot 
| lag] 


persons In the Department of Justice who dealt 


e Hobbs committee / 
is | said, Senator, as 


one who was the assistant 
committee all of : se 
dire tly Wi th the Amerasia case there. 

Senator Frrevuson. Did you ever examine the doc a nt that was 
recovered by the De spartme nt of Justice fromthe f BI or OSS, between 
those two meetings of May 15 and I think May 31¢ Because the ques 
tion had been raised by Mr. Fellows and Mr. Hobbs, and. I think. Mr. 
Hancock of New York? 

Mr. McGranery. Mr. Hancock of New York, who was a member 
of the committee did make an Se of some of those docu- 
nents, and produced them before the committee. 

Senator Ferauson. Did you examine them all? 

Mr. McGranery. No, sir: I did not. 

Senator FERGUSON. Did you ever make a statement as to their im- 
portance ¢ 

Mr. McGranery. No, sir: I did not. 

Senator Frerauson. Did you ever make a statement 
not they were, in fact, secret mii itters or not ¢ 

Mr. McGranery. No, sir. 

Senator IFRERGUSON. pe would not be familiar with that beeause 


that was a State Department concern ¢ 


as to W het her or 
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Mr. McGranery. That is right, sir. 

The CuHatrman. I want to go back again, if I may—— 

Mr. McGranery. Could I conclude, Senator ? 

Senator Frereuson. I thought you were finished. 

Mr. McGranery. No; I havea very short statement. 

Phe CHAIRMAN. Very well, I have a question to ask, when you 
finish. 

Mr. McGranery. Gentlemen, in conclusion, I would say that it 
would be impossible for me to be tolerant of atheistic communism, 
which I have alwavs regarded as fundamentally evil. It is not only 
directly opposed to my own philosophy of life, but it has been, since 

e to the ideal of our founding fathers, who were 


Crod-tearmng men, al i who brought ow Nati n Into eXistence, to Guar- 


il that S ¢ ens might be able to pursue tl mporal and eternal 
1? ess 
oughout the vears, I have condemned communism both privately 
ibliely. Nothn ££ in my past actions could be correctly liter- 
eted otherwise 


My ictions in the f ture will continue to express my faith in God and 
mm) tion tothe United States of America. 

G en, that concludes the statement I have to make to the 
( C¢ 

The Cuarrman. I want to ask you a question, Judge, pertaining 
to the questions I asked before with regard to rumors that seemed 
quite preval nt in Nev York ( ITY al d t] at came to the chairman of 
this committee from two or three angles. This is a general question : 


) tf anv time since vour ] 


. omination by the President to be 
Attorney General, express to or in the hearing of any Department of 
Justice official any opinion respecting the presentation of any matter 
to a grand jury, or any possible action by a grand jury, in the Latti- 
more matter ? 

Mr. McGranery. The direct answer to that. Senator, is “No.” and 
I cannot express it any more emphatically than I have. There are 
hei pe rhaps things ought to get out of the rumor stage. 

The CuarrmMan. You cannot ever get things out of the rumor stage. 

Mr. McGranerry. The notice of my nomination has certainly been 
widespread now. The fact that I am here this morning, and the fact 
that I said what I have said, are known, and if there is anyone that 


come forward and say that I said anything about Owen Lattimore. 
that might be another question. But I cannot tell you gentlemen too 


As I said, if there is anything in my past life that would indicate in 


e sl a] est degree that I would be tolerant or sympathetic to tear- 
¢ down the machinery of the administration of justice, that is a 
1 v J 1M Gra ery , 
CHAIRMAN. 7 g it offended me. if I mav use the word 
the i s 1 ersist ft the rumor, and wl at seemed to be 
\ . not vet confirmed for the Office of Attorney 
‘ Xf t attempt to ext ise influence or power 


Mr. McGranery. The answer is “No.” 1h 


[r. Chairman. 
Senator O’Conor. Mr. Chairman, I 


} . ; 
may ask the judge a question ¢ 
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Senator O’Conor. Judge, you made reference a moment ago to 
your present high commission. May I ask if, in the acceptance of 
Your Honor, there were any reservations attached, because you are 
leaving a lifetime position for one that, under the President’s author- 
ity, could last for only a few months. 

Mr. McGranery. No. 

Senator O’Conor. There are no conditions / 

Mr. McGranery. None whatever. 

Senator O’Conor. oe you any idea as to whether the President 
kne w of your avi all: ibility « ‘your wil Ingnes to resign trom a lifetime 
position to take this appointme nt ¢ 

Mr. McGranery. The sess — I suppose he knew Jim 
MeGranery. No. 1. He did not asl : No. 2, I have always felt that 
he had implicit faith and confide nee iM me, as many of you gentlemen 
here have. 

L would be perhaps bold enough to say this: that many of vou with 
whom I have been associated now for more than 15 years, know me and 
know that, when it comes to a question of where I can make a contribu 
tion, my own matters do not concern me one bit. God has taken care 
of me up to now, and after January, if I am leaving the Department, 
He will then, too. 

The Cuarrman. Is there any question about your reappointment as 
a judge ¢ 

Mr. McGranery. No,sir. ‘There is no question about any reappoint 
ment whatever. 

Senator Magnuson. You did not solicit this appointment ‘ 

Mr. McGranery. No; I would sas aaa that I was very happy 
on the bench. 

Senator KFrrauson. Were you consulted before the announcement 
of Mr. Howard MeGrath’s resignation / 

Mr. McGranery. Within minutes. 

Senator Frercuson. After or betore / 

Mr. McGranery. Before. 

Senator Fereuson. Who consulted you ¢ 

Mr. McGranery. The President. 

Senator FERGUSON. Personally ¢ 

Mr. McGranery. Yes 

Senator FERGUSON, Would you say how long before the announces 
ment you were consulted ¢ 

Mr. McGranery. I wouldn’t know that. It was quite an exciting 
afternoon. Senator. I had been on the bench for a little while, to tell 
vou candidly, and had finished up and come back to chambers, and 
was working there at my desk on a couple of matters, when 1 was told 
that the President was on the phone. 

Senator Fercuson. Did he say that there had been a resignation of 
the Attorney General ¢ 

Mr. McGranery. No. He just asked me if I would be his Attorney 
(General. 

Senator FerGcuson. In case of a resignation 4 

Mr. MeGranery. He said, “I would like to make that announce- 
ment to the press within a few minutes, at my press conference.” 

Senator Frerauson. ‘Then you did not know at that time that there 
was a resignation 4 


OUT RE 
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Mr. McGranery. I didn’t know a thing. Not a thing, Senator. 
Senator Fereuson. Would you rename Newbold Morris as a special] 
assistant to conduct an investigation of corruption and crime? 


Mr. McGranery. You know, Senator, the day after I came here, 


the new spapermen asked me that. 

Senator Ferevson. | oe that is a fair question. 

The CuatrMan. Yes; it is a fair question. 

Mr. McGranery. My answer to that to the newspapermen was that 
I did not know Mr. Morris and I do not know eH Hf is necessary to 
appoint a Special Assistant Attorney General. I think you gentle- 
men have set up the machinery by which the De secede of Justice is 
to operate, and to « ‘arry on, and within the framework of that I pro- 
pose to do my job \ if you nomin: ite me. 

Senator Frercuson. Was Mr. Morris disc manos with the President ? 

Mr. McGr L\NERY. No: he Was not. He did not even m ention his 
name. 

Senator Frerevson. You have no commitments, either not to name 
1im or to name him? 

Mr. McGranery. That is right. I have no commitments whatever. 
As a matter of fact, the President told me he wanted me to run the 
Department the way it ought to be run. 

Senator Fereuson. No strings on it? 

Mr. McGranery. No strings whatever, absolutely. 

Senator Fy RGUSON. And your present opinion is that it can be 
qaone by looki ne into the question of corruption ? It can be done 
1g into malfeasance a d misfeasance in office ? It can be 
cone by the Attorney General 7 ¢ 

Mr. McGranery. Yes: I honestly believe that, Senator; and not. 
only that. but I think it can be stepped along pretty quickly. There 


by lookn 


s no such thing as the indispensable man, I believe. in our Gov- 
ernment, and I think that in the Department of Justice, with what- 
ever Investig ions the e are voll ar Ol —and mavbe a little ‘ lirectio yn) 
‘ | there from the standpoint of policy, as to how it might be 
handled—that is all that is necessary. 
Senator Frerevson. Would you restore to the Department the right 
of the FBI to investigate corruption, for instance, bribery of public 
I 0 tl he Atton ney General would not be in absolute charge 
is to the starting of such investigations, and the manner in which 
ev were ti be conducted 7 You knew that there was such an order 


the Departn lent that the FBI could not proceed without a direc- 
Ion oO} the part of ‘the Attorney Gener: al? 
Mr. McGranery. That is not quite it, Senator. 


Senator Frercuson. W) it. then? 

Mr. McGranery. I think it IS a Wise policy. That is not a new 
wolicy. That was in existence when I went there, and has been 
for some time. 

Senator Ferevson. What was the policy ? 


Mr. MceGranery. The policy was to protect men 1 1 publie hie 
ind I think properly so, from this business of bald rumor of political 
propaganda eC! emiles who are shooting, | pecause you do not do what 
they would like you to do. I had numerous of those as Assistant 
to the Attorney General. What the FBI does, is, they pass on the 


, 


information. sometime Ss. that they may have, and that is evaluated, as 
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a matter of policy, the same as you —— here sometimes con- 
sider whether or not a matter ought to be considered in executive 
session or whether it is one for the alec eye. 

Senator Frrauson. You know that you were going farther than 
that, do you not? 

For instance, when Mr. Hoover testified in the Kansas City vote 
fraud case / 

Mr. McGranery. That was after my time, Senator. 

Senator Frereuson. You knew that there was an order in the file 
that he could only make examination as clirected by the Attorney 
General, and in the manner directed by the Attorney General, and then 
it came out later in our files, in that particular case that among the 

same kind of cases was this extortion and that of, for instance, brib 
ery of Federal public officials ? 

Mr. McGranery. That is an order that I know nothi 1g about, 
Senator, and I know you would not want me to express an opinion. 

Senator Fercuson. If that is the order, would you want to continue 
that order? How can you get an investigation of corruption in Gov- 
ernment if you practic: ally forbid the FBI to look into it except upon 
the Attorney General’s direct order ? 

Mr. McGranery. As to the last statement vou made, I certainly 
would go along with it, “How could you—if?” “That is the point, “if.” 
I would evaluate it. 

Senator Frercuson. Would you open the door st and say to the 
FBI,“ You may proceed to look into any corruption, any bribery upon 
the part of any public official ?” 

Mr. McGranery. When you speak of corruption or bribery, ves, sir. 

The CHarrMan. On the other hand— . — 

Mr. McoGranery. You are speaking now of actual corruption or 
bribery, Senator / My answer would be that certainly, nobody can 
stand for 1 hat, and we cannot have a healthy erowine Government 
if that is permitte dd. 

The CuairMayx. On the other hand. it is related that you stated 
the press that you would use the FBI in place of any special investi 
vator, Let me draw your attention to something and see what your 
answer Is: ; 

The FBI has maintained its integrity and confidence in the hearts 

f the people because it has declined to enter into political activities, 
and there are some of these investigations that involve political actin 
tv. To my way of thinking—a nd [ hope it may be to yours, it will 
destroy the efficacy of the FBI if they ever become politic al in nature 
nad we will lose the confidence “of the people. The FBI should be 
maintained in its present status. It is not set up to investigate » political 
matiers, 

Mr. McGranery. Mr. Chairman, my answer to you there is that you 
aid that the press carried this report of my substituting the FBI f 

special prosecutor. I have a high respect for the press, but it is 
known that they have been wrong on occasion, and a is not any 
question about their wrong, if you might say it, slant, that they put 
on this, or the interpretation they put upon what | mid. 

The FBI is not prepared to prosecute at the present time, nor is it 
authorized to prosecute; nor could I give it the authorization without 
deputizing them as special attorneys general. 
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What I said. Mr. Chairman. is this, and I believe it to be good sound 


working operations: 


There is no one around here more familiar and better able and 
equipped than the FBI to find out where the corruption is. They 
bring in the facts. Certainly the Department of Justice, through the 
Criminal Division itself, or the Tax Division. whichever Division is 

ecte would be the Division to carry on the prosecution. There 
S ne ingre 

l ind I repeat—that there is no change within the present 
ral rk of the Department of Justice itself. I have a very gh 
respect for Mr. Hoover and I think he has for me, and I believe that 

FBI is. as it stands, the Federal Bureau of Investigation. 
Also I believe it to be for fidelity, bravery, and integrity—they hav: 
f those qualities—and I would be rendering a great disserv 
vit i ny measure attempted to detract from th 

0 it t Federal Bureau of Investigation enjoys. 

i ( RMAN. All right, Senator Watkins vs 

si r Warkins. Judge McGranery, ere have been grave 

rges le against the Department of Justice. How do you propose 

rag stigating the Department of Justice? 

Mr. McGranery. | eve Lean get at that prettv qu ckly, Senator. 

No. 1. ] ive a pretty good ea oT thie working De rsonnel that the 
D ir 1 is I was d there tor aimost t years, as the Assist- 
al Atton ey Gel ra 

Senator Watkins. Do vou thi at. if the Department of Justice 

vestig : seit, if | estore the co fidence of the people 

Mr. MeGn RY s Department of Justice investigating 
{ Ne Yo venti ire nvestigating me, al d after you 

estig ! e, 1] Ss Vi will that I be tl » Attorney General, 
Ve es that ive confide n me, and I can Lo down 
nd do = job and weed out. 

= To! \\ KINS Wi il » KNO t least I do, now vow are 
going t Sto] onfidence of the peop ; 

M McG I I vbody that ] iev ( petent, or 

‘ = ‘ ( Te ce 
os \\ KINS | Ve be eT { S ff T¢ ,UL rathel 
c Department of 
J “ to restore the confidence of the people? 

Mr. McGranery. | so, Senat If I do take office, I think 

{ i vel I CAD ‘| Wil leteri whether or not 
we are ¢ ‘ é er oO c% are o » try to, as some 

Senator W ws. W 1 request of a cong ession i] com 

ttee for the es of those ne = that have been sent to the De 
part! rf Jus f Ith the re f lation that they be prosecuted / 
lerstand t the Department of Justice refused to give that list 

) 2 > \' bore e to do avout a 

t ( if Are vou going to let tl gressional commit 

s hel ere, or are vou going to do It 

Mr. McGranenry. 1 rec = eh Senate Foi 
ears 

cS Ww ws. ] ; aa lt, ieee . 
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Mr. McGranery. I intend to give the Congress that same coopera- 
tion which I will expect from it, and working together we will do the 
job. 

Senator Watkins. You did not answer my question specifically. 

Mr. MceGrant hb That is the best wav I can answer it. Otherwise, 
Senator, I will have to have the facts. I have never had a quarrel 
with Congress. 

Senator W ATRING. Do you agree with the Attorney General who re- 
fused to give the information ? 

Mr. MoGranery. | hoped that you would not ask me that questior 

Senator Warktrns. I want to know what your attitude is on a spec Ac 
matter of that kind. 

Mr. McGranery. Lawyers will disagree. 

The Cuamiea™: Senator, would you be able to specify the papers 
or documents that were refused ? There may be a re ason. 

Senator Warkins. [ am only referring in a general way. I want 
to get his attitude in case a congressional committee makes a request 
for special information. I understand it was refused. 

Mr. McGranery. My attitude would be that no reasonable and 
proper request would be refused by me. 

Senator Warktns. Would you say what was proper? 

Mr. McGranery. I would not want to say it myself. I think we 
can work it out. If it were PoIne to be my Say-sSo, It would not be 
reasonable. 

Senator Watkins. You would leave it to the committee to deter- 
mine? 

ah McGranery. No: LI would not. JI would leave it to both of us 

nator WATKINS. In case of a disagreem ent, if vou cli | hot agree 
on W aie at was proper and reasonable, what would vou do then ‘ 

Mr. Me (TRANERY. I probably woul | hold } Dy mv convic tion. 

Senator Warkrins. Apparently that is what the former Attorney 
General cid. 

Mr. McGranery. I certainly would not surrender any firm convic- 
tion that 4 might have. 

The CuatrmMan. You have to consider another thing involved in 
those questions, and that is that the Department of Justice receives 
its orders, as We are advised here, not from the Department, but from 
the White House, to deny certain documents. 

senator Warkins. I understand that. I respect the judge from 
his statement here today, and I just wanted to find out what he would 
doina specific case, 

We have had difficulties. This very committee might want some 

nformation. I would like to know how you would respond to it. 

Mr. McGranery. Senator Ferguson was on an investigation com- 
mittee when I was down there as an Assistant Attorney General. We 
never had any trouble. Your present chairman was running the 
Judiciary Committee. We never had any quarrel; I used to bring 
things up to him and say, “This is the situation. Do you think the 
public ought to know this?” “Do you think this ought to be kicked 
around ?” 

Senator Warkins. For instance, this committee has to pass on con- 
firmation of appointments of judges and United States marshals and 
United States attorneys. Do you think this committee ought to be 








1S NOMINATION OF JAMES P. McGRANERY 


siven the information that the Department of Justice obtained on 
these people, that it ought to be made available to the whole com- 
mittee / 

The CHarrman. Are you speaking of the FBI reports 

Senator Warkrns. Whatever it happens to be. I am asking in a 
general sort of way. 

Well, the FBI investigation, to make it very specific. I understand 

the FBI makes a special investigation of everyone being con- 
sidered. 

Mr. McGranery. Don't forget, Senator, the FBI makes a_ factual 
minute investigation from which they can pick certain things out 
that would not look good, taken out of its context. 

Senator Warkins. What I want to get at is this: I am not passing on 
the quality or quantity of FBI reports. Do you approve of letting 
the entire Judiciary Committee have access to that report in conti- 


Mr. McGranery. Let me answer you this way, Senator, if | 

ind see what you think, I believe that those matters ought to ) be 

handled to the best interests of the Republic. I think they ought to 

way which will result in our securing men and women 
and enter thi s public arena and render a ser ice that 

highly capable of rendering, without being kicked all over 


e lot in the press. 

S r Watkins. I did not ask you for that. 

Mr. McGranery. Yes, you did. 

» itor WATKINS. | of the commiutt e. not the press. 


Mr. MeGranerry. Sometimes that means the press. It has been my 


eX e e arol : BSS. 
Senator Watkins. Let us finish this thine while we are at it. 
| rt present practice, only the chairman of the committee j 
De! fed to se rhe FBI report. The rest of the committe Is nol 
Del Ltosee it. IT know that the chairman has « xpressed himself 
es as to his embarrassment. that he is not ina pos tion to let 
. FBI report 
\i ot t re ad ed In executive CSS1O1 ind do 
£ e pres 
MCGRANE! Phat fixes responsibility pretty tightly. 
*Warkrins. Are vou in favor of letting all of the committer 
Mo ind a rts? 
id tT Tt t is fair to the chairman or the committee to with 
tl] the members of the committee. If you do 
st then embe rs of the committee, you had better 
Hattothe at t10n of the Congress and ret rid of those that cannot 
i? - { 


sSenatwo! Wau EY. You have to vo back To the electorate for t hat. 

Mr. McGranery. I think you gentlemen have the key to it. 

senator Wa ATKINS. We have asked for 

Mr. McGranery. You can ask for aii requiring it. 

Senator SmirH#. Mr. MeGranery, I think what Senator Watkins is 
referring to Is experience we have had of FBI reports being made 
available to the chairman = no one else on the committee, Oc- 
casionally, I think that ru » has been Pigg and specific members 
have been allowed, in sairtic ular cases, to handle the report, where 


WS ee 
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the chairman did not have time. I think that in one case I was shown 
the privilege, and therefore I know how those reports were prepared. 
Many of them have misinformation in them that would be detri- 
mental. I do not think that Senator Watkins wishes to split the in- 
formation in them. How would you feel if it were asked that the 
chairman of the committee and at least one member of the opposition 
party be likewise given a chance to read these reports? Would not 
that be a reasonable request? Would not that take care of this 
situation ¢ 
Mr. McGranery. I would want to think that over, Senator, to be 
honest with you about it, for this reason: You might find a situation, 
have found previously, where two of you gentlemen come from 


the one state, and there are candidates of repute for perhaps maybe 


a Judgeship, but there may not be any accord. 
Senator SmitH. You mean a different party ? 
Mr. McGranery. And I have seen it of the same party, where there 

was not complete accord. 

Now, I do not know whether it is fair, under those circumstances, to 
kick that nominee around by turning loose his file, but I do say, from 
what you have said, that my opinion would be, with respect to a 
niember from the min rity side, that that would keep it pretty close. 
I< do not think I would have too much objection to that. I think that 
night be a reasonable thing to do under the circumstances. But I do 
a that if you ventlemen want to see these things, I think you can 
pass legislation. It is, in the main a great measure of protection to 
men here, 

Mr. Smirn. Judge, vou are familiar with the practice, are vou not— 
and Ll am confident that vou are, from vour experience—that some 
times, when a party s records con into question when this co 
mittee or some other congressional committee calls for the record o1 
these parties, they are told that they ye been taken to the W 
House. They are then in the custody of the White House and « 


be reached by Congress Do vou subse Hes to that theory, that that 
the proper practice to keep 1 aaainlaie onal committee from having a 
chance to eXamine records oe it ought to have before it in cor 
sidering matters, whether personal or otherwise / 

Mr. McGranery. Ciethontn I want to say this: IT do not kn 


how it could be more emphatically stated, that the President of the 
United States, that the present President is ame — to the law of the 


land when he cle nonstrated courageously his ho Ving to thre deeisi ] 
rendered in the district court here oe acer ie, I say, gentlemen. 
that 1 am not going to gel into this. The President is the Chief 


I’xecutive. That is a question that seeuihly you W vill have to explore 
the redefining of pretty soon. 

Senator Warkins. How would you advise the President on a matter 
of that kind? 

That is what we are interested in. 

Mr. eens, I would advise him, without fear of any conse 
quences, or what I thought would be the proper thing to do under the 
( ircumsts ces presented to me at that time. 

Senator Warkins. You remember the Dollar Steamship case ? 

Mr. MoGranery. Only from the newspapers. 
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Senator Warkrys. Apparently the courts passed that, in the pres- 
ence of a directive from the Government to ignore the court. You 
mentioned the other case, where he bowed so graciously. 

Mr. McGranery. I think he demonstrated most clearly that he is, 
as he said himself, a Constitutional President, and one who has great 
respect for the law. 

Senator Warkins. There may be some doubt about that. 

Mr. McGranery. There may be no doubt—there may be a question 
of opinion about it. 

Senator Frerevson. I just want to sav on the record to the Judge 


} 7 


that I am informed that just recently there has been a change in the 
order permitting the FBI to investigate corruption. Now, J do not 
know whether any steps have ever been taken under the new regulations. 

Mr. McGrant ry. There were, Senator, and the newspapers ot all 
off base on it. The newspapers immediately went into the law busi- 


ness, and they wound up as very poor types of lawyers. They said 
this: That you gentlemen had passed an act here which gave the 
exclusive ment to the Treasury Department, or the I'-men, as they 
put it, to investigate matters within the Treasury Department. 
Now, each and every one of you here is a lawyer of ability in his 
Wh right a you know tha ust any citizen has a right to investi- 
vate rime. He does not | ve to have an act of Congress to do it. 
Senator Magnuson. Judge, I do not want to interrupt Senator 
Watkins, but I want to cleat p ohe point. 
Senator Watkins mention: sO! hing about eases being submitted 
tothe Department. Senator W ns asked your opinion on whether 
] Vou we ld be will ne te é nim a pol 7 to submit eases to 
ongressiona ‘Oonil ttees, that cit In the Department, sav. for 
rose ‘ ( ra 
As ] rs i Ss rv Wat Ss f mittee had asked tor 
( Sf De} e Department said that that 
] : \ Sst t that ron, they saiq, 
\ t 1 : \ l ive the Tacts that we 
Lv pa d There is no ect to that ‘é 
Mi Met NERY. N a el | think, gel tler en. wherevel 
is ter that is clearly nonstrated, that you gentlemen have 
g : . er. and then said, “Here, I 
9 { S l » rhe or} together n matters of 
meeling ‘ ! uiadm stration of yustice 


yy VW Ss. Sol e> sagreements 

Mr. McG ERY. Cel \ I hope we will alwavs have them, 
] hope we \ 1] have t] ! eal Vv; and on an intellectual plane, 
al d I ope we W 1] nin ve t] em with a common purpose: What is best 

for our people? What is best for my Government ? 
Senator Warxkryxs. I wanted to get back to this matter of giving to 
the f ill comn ttee 1n col hdence, 1 exes itive session, certain informa- 
on: to give it to the chairman or, under the suggestion, to give it to 


ome minority member. I might make it perfectly clear that I might 
not be a minority member. The probabilities are that I would not be. 
But I cannot discharge my auties as a senator if 1 do not receive the 


same information that anv other member of the committee receives. 
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It seems to me that it is unfair to this committee to say that only 
certain people can have this information. 

I want to go on record that every bit of that information ought to 
be revealed to the committee, and, if we are not being trusted we 
ought to have charges brought. 

Mr. McGranery. It is not a matter of not trusting you, Senator. 

Senator Warkins. What is it, then ? 

Mr. McGranery. It is a matter of perhaps not giving way to what 
appears to be a politically expedient thing now. 

Senator Warkrns. Why should politics enter into it now? Why 
should anybody in your office have the right to assume it is political ? 
A judge is going to sit there for life, and we want to know what kind 
of a man he is; and if any Department has that information, it ought 
to be given. It is given to the chairman, but I cannot get it, and other 
inembe rs of the committee cannot get it. 

The CuatrmMan. You are putting the chairman in a little bit of a 
false light. 

Senator Warxkrns. I have no intention of putting you in a false 
haht. 


The CratrmMan. The chairman reads the FBI reports. The Vy ure 
tendered to him by a messenger from the Department. He reads those 
reports and usually makes them a Sunday reading. They are very 
interesting, some of them. Ther \ _ tries to report to this committee 
what he read in those re ponte, as best he car 

nator Ferauson. Mr. swe nan, I think. in fairness to the Chair 
that that does piace a bur len on the Chair that he cho ld not hav 
If he report to the committee. which he does, then you know it Is no 
hecause the committee cannot have it. It is mer ly a reg lation. i 
am saving that they cannot see it first-hand. Thev have to take 11 


second-hand. 


ator Magnecson. The Senator from Michigan can recall that the 


last time we looked at the FBI reports on a cert hn wester! judge, 
they were in the newspapers a few days later. 
Mr. McGranrry. I have found it several times, in mv experience. 
Senator Lanerr. Mr. Chairman, I would like to ask a question. 
The CHarmrRMan. S tor Lang . 
Senator Lancer. In connection with the question that Senato 
Ferguson asked you about changing the rule, as I understand it. that 


ule came Inder Attor) ey (rene ral Min phy, ind th; 1 rule Wis followed 
v four or five Attorneys General. before Mr. Clark became Attorney 


General. ee know anything about that? 
Mr. MeG “ANERY. I do not know anvthing about that. Mr. Milh- 
On was the Un nited States attorney. 


Senator Lancer. He was the United States attorney in Missouri 

Mr. McGranery. That is right. I remember him very well. 

Senator Lancer. The Attorney General of the United States invited 
him up here and thev drew up in conference that rule. What con 
cerned me was your hasty ac ere in promising the Senator that 
that rule would be changed. Did you not mean that you will go into 
it and investigate it? 

Mr. McGranery. I hope I made that clear. 

Senator Frreuson. Mr. Chairman, there are 22 such rules. 

Mr. McGranery. I would not change a rule because, first of all. 
where you have a rule, it presupposes that somebody in advance of 
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your looking it over, had given the matter very great thought, and 


that there were certain circumstances which prompted the making of i 
the rule. Now we are going to change the rule—I think one of our ‘ 
difficulties is that we do so many things in haste and then repent at 
leisure, 

Senator Frereuson. I want to know from the judge what we will’ 
do about that rule. before I vote in this committee. I think we ought 
to know about what the rule is going to be on that question—whether 
or not the FBI is going to be hamstrung on the investigation. 

The Cuatrman. I thought he answered that. 

‘Senator Frerevuson. I thought so. too. 

Senator LANGER. I want to know whether or not vou believe that the 
United States Government in investigating crime and corruption, 
ought to vo in and take the pl ice of the erovernor and the attorney 
veneral of the State at din Vestigate State matters that pertain to the 
Sta 

Mr. McGranery. No. | believe verv firmly in the eleventh com 

ent. Senator. That is*Mind vour own business.” 
Senator Lancer. Sometn I tl nk. Judge and do vou agree with 

ea | ( si \ e of demarcation ; 
Ir. McGranery. Certair 

Senator Lancer. Between 1 duties of the governor and attorney } 
veneral of the State and the duties of the Attorney General of the | 
United S s, or of the FB] 

Mir. MceGranery. There \ ny time, and during the war there 

( oT ta Ss d the Department of Justice alwavs 

a «< we could ¢ 1 benetit of t] ry fe ition of the 
is governors of the States. and the attornevs general of 
= es. V T respect To where hat ‘ wuld b 


\ Q Ox va i Lili ii\ ie Question of Th 
~ \i a ~1)¢ » jj volving DI bery vid 
make fu > them to bring to haht ever 
- ’ t ? { 
~ té a Ni [he el ior Tron North Dakota Wa ts to k how 
er oO} > that Vestigation Vou are Zong ih to supersede 
i ver torneyv general of the Stat 
Mir. Mot Neve 
I CiuatRMaANn. It has to be derstood that the questo of Senator 
Ferguso) rt ed to Federal matters. 
Senator O'Conor. All of the questions were confined to Federal. 
Mr. MeGranery. Cet nir ; 
Senator Magnuson. Judge, apparently you have had a little trouble 
with the press lately. oe 
Mr. McGranery. I have had no trouble. 
Senator Magnuson. The press, I think, did not quite get your 
answer to the question of what you would do in the Department. 


ink you Si a you Would I vard it equally. i want them to quote 
\ 1 exactly right 
" Apparently you said that you would fire every one you believed to be 
Incompetent. 

Mr. McGranery. That is right. 


Senator Magnuson. Or in whom there was little confidence. 


i, 
¢ 
f 
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Mr. McGranery. That is right. 

Senator Maant son. And they were not sure that the words were 
added, “who has little competency.” Maybe you could repeat it. 

Mr. McGranery. I think when Senator Watkins asked me that 
question, his question was: Ilow do vou propose to investigate the 
Department ot Justice, or how would the Department of Justice in 
vestigate itself / 

I said I was familiar. I thought. with the personnel down there, a 
great part of it; that I had served almost 4 years as assistant to the 
\ttorney General, and I was to be investigated by the committee here. 
if I were nominated, I could assume that the ‘committe » had some 
confidence ‘in me to run that Department. and in doing that I would 
weed out and fire any incompetent, disloyal, or dishonest employee i 
round, nomatter w ho he might be, 

Senator VW ATKINS, And how do vou propose to vet ai t | até 

Mr. MeGranery. [said I know the personnel pretty well 

Senator Warkins. How Many people do you have im the Pepart 
ment ¢ 

Mr. McGranery. Over all, about 17,000. 

Senator Watkins. How are you going to get at it between now and 
the Ist of January ¢ 

Mr. McGranery. Kas) as ple. 


{ 
} } 


Senator Fercusonx. Have you in mind anyone now that vou would 
fire, under the terms of the case / 

Mr. McoGranery. You may have something—T don’t know 

Senator Fereuson. You gave us a standard. 

Mr. McGranery. I am going to look them over, and, if they do not 
come up tothe standard, { hey will be rone, 

senator SMITH. Judge MeGranery., there has beeh a Food deal Si] 
here about exposure ot corrupt Ion. 

You mentioned that first as one of your ober t1ves., I am sure vou 
realize, having the experience vou have had in the Department and as 


judge, that there are import uit thatters, Wnportant subjects. otnel 


than just weaving out of corruption, are there not / 
Mr. MeGranery. Yes. 
Senator Surry. I would like to ask vou, along this line. Do vor 


subseribe to the arguments and theories of the present De} nartment of 
Justice in the Steel case, for instance, that the President has inherent 
powers as differentiated from the implied powers 4 

Now. [ know. Judge, as a witness, and others on the stand, the do 
trine of implied powers, which I think helped to make this Nation 
great, 

The doctrine of inherent powers Is something new to me, at least 
with respect to the Executive. 

Do you subscribe to that theory, or do you subscribe to the argument 
and opinion of Judge Pine? 

Mr. McGranery. Lam getting plenty of advice here. 

Senator Fereuson. Your advice came from the Attorney General’s 
Office. 

Mr. McGranery. If I go down there, I hope to give them a little. 

Senator Smiru. Do you think they need it 

Mr. McGranery. I do not know, Senator, really, if I can answer 
your question there. You are aware that the case is now pending be- 
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fore the Supreme Court, the whole matter, and one part of the 
Supreme Court might reach out to take—I don’t know—I am reminded 
of a story in the very heat of a battle between two gentlemen of the 
cloth, one, Father Coughlin and the other Monsignor Ryan, at the 
university. 

Archbishop Curley, arriving in Washington, was beset by reporters, 
who wanted to know from the Archbishop which of these gentlemen 
and which of their philosophies did the church subscribe to: 

Being the wise old man he was, he said, “There are in America 30,000 
priests of the church; 29,998 of them are minding their own busi- 

I say to you, Senator, that there are a greater number of lawyers 

(America than that. 

Senator Smiru. You understand that the President has to rely on 
t rive him advice on legal questions, do you 
Mr. McGranery. That is right. 


ee 4 ] 1 4] ] a . . 
= tor SmirH. It must be presumed that the President acted on 
t > a : : ] ] - 
lvice of the Department of Justice in the way he undertook to 
s did s the steel industry. 
. . + . . , , : 7 
ir. McGranery. And I suppos at those gentlemen have all of 
’ . + oO) 
y , ° ° ~ 7 1 a 7 
~ tor =M i. in other words, 1n your opinion of the law, do you 
: 11 1 4) Hee 
{ that the Ex. tive nower ié¢ < reme. over and bevond the legis- 
1 . a 1 7° 1 
ve and the i il bra of t Government, or do you think 
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Mir. McGranery. I w is t t Il savs that the Exe 
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Mr. McGranzry. Senator, may I say this—— 

The CHairMan. Just a moment, Judge McGranery. We have to 
have some order here. 

Senator Smiru. Mr. Chairman, may I suggest that perhaps Judge 
McGranery answered me as he did because of the fact that he may 
have a feeling of sensibility about the matter now being before the 
Supreme Court. 

Mr. McGranery. Exactly so. 

Senator Smiru. He might have some feeling of the propriety about 
the matter, because of its being before the Court. I am willing to wait 
for his answer. 

The CuarrMan. Gentlemen, this matter must go on this afternoon. 
I am going to continue with this hearing until concluded, whether 
today, tomorrow, or whenever it may be. 

We will recess to 2 o'clock. 

(Whereupon, at 12:10 p. m. the committee recessed until 2 p. m. of 
the same day.) 

AFTERNOON SESSION 


The Cuatrman. The committee will come to order. 

Mr. McGranery, you will come forward please. 

L had hoped to get a quorum of the committee present, but there is 
going to be a vote on the floor very shortly, and we probably will have 
some of them over there. 


TESTIMONY OF JAMES P. McGRANERY, PHILADELPHIA, PA.— 
Resumed 


The Cuarrman. Mr. McGranery, I want to go back again, if you 
please, to the matter of the report that, as I told you this morning, 
prevailed to some considerable extent, apparently, in New York City, 
with reference to the manner of presenting to a grand jury ev idence 
in furtherance of an indictment of Owen Lattimore. You are un- 
doubtedly acquainted with Mr. McInerney 

Mr. McGranerry. Yes, sir. 

The Cuamman. Who is the head of the Criminal Division of the 
Department of Justice. 

Mr. McGranery. Yes, sir. 

The Cuarrman. If it should be related, or should it have been re 
lated to anyone that Mr. McInerney in substance or effect stated that 
you were opposed to presenting the matter of Owen Lattimore to a 
grand jury, would there be any truth in it? 

Mr. McGranery. There would not be, sir. I would emphatically 
say, as I stated this morning, Mr. Chairman, that I never discussed it 
with Mr. McInerney or anyone else. 

The CuHatrmMan. And you have not discussed the presentation of any 
case with Mr. McInerney since you were nominated ¢ 

Mr. McGranery. No, sir; I have not. 

The Cuarrman. And you are saying that, of course, under oath. 

Mr. McGranery. Yes, sir. 

The Cuarrman. Now, going into the question that was uppermost at 
the time we recessed at noon, the question was propounded by the 
Senator from Indiana as to what would be your attitude with reference 
to seizure—I am putting this broadly now because this is not his 
exact question— 
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Senator Jenner. The question was by the Senator from North 
Carolina. 

The Ciatrman. The question turned around the seizure of private 
property, I will put it that way, as to whether or not you would favor 
the seizure by the President of the United States of private property. 
That was by and large the main question involved, which turns now 
on the matter that is so much in the minds of the people, the seizure 
of the steel industry. I would like to have you dwell on that again. I 
think you answered one way to the Senator from North Carolina and 
a different way to the Senator from Indiana. Would you care now to 
dwell on that again ? 

Mr. McGranery. Can I state, Mr. Chairman, first, the proposition 
as IT understand it. May I¢ 

The CuarrmMan. Yes: you may, sir. 

Mr. McGranery. I understood the question of the Senator from 
North Carolina to be. in effect, what were my views with relation to 
the Steel case. I said that IT would not discuss the Steel case. Then 
there was a little bit of confusion Inasmuch as Senator Smith, Senator 
Jenner, Senator Ferguson, and I were all talking at one time and you 
asked that we conform to the decorum of the committee. 

I cannot, would not, without looking very ridiculous and silly, speak 
about the steel company case. You gentlemen confirmed me as a 
judge, and when you did that I am sure that you felt that I would 
only render a judgment after hearing all sides. What I know about 
the stee : oe case is What I have read in the newspaper, and not 
too much at that. 

Thee has been an opinion filed of record by the judge of the 
District Court for the District of Columbia. That was brought before 
the Circuit Court of Appeals and finally is now resting with the Su 
preme Court of the United States on a hearing for next month. 

Asa judge, I cannot properly. sensibly, or with any degree of 
intelligence discuss the matter. 

Now, Senator Smith later, just right at the adjournment, said that 
was not his purpose. He recognized that not to be pe ‘rtinent. gut he 
said that it was his purpose to find out what my feelings might be with 
respect to the seizure of property. I believe that might be a fair 
statement, might it not, eh i a 

Senator JENNER. I do not recall the exact words. ‘There was some 
confusion. 

Mr. McGranery. Well, Mr. Chairman, I have, as a judge in the 
past 5 years, written some 168 opinions that are written and are of 
record. I feel that my service to the Congress, my service in the De- 
partment, my service on the bench gives more eloquent testimony to 
the fact that I believe sincerely and devotedly in the balance of power 
which has made our country great more than anything that I can say 
to this committee. 

Seizure of property without due process? Certainly there ought 
not and should not unless the measures and the emergence v be of an 
extreme nature or character, If it is to preserve our country, yes. If 
it is to prevent the loss of life of our boys in Korea, yes. 

Senator JENNER. Mr. Chairman? 

The Cuarrman. All right, Senator. 


2h 
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Senator JENNER. I realize the judge's position in this matter. and 
I do not propose to insist or embarrass him in any way, but I do think 
that on the questions concerning this great constitutional question 
this committee is entitled to know what Judge MceGranery’s attitude 
would be if the same or similar circumstances would appear to arise 
in the future. Since the case is pending, and he deems it is not pro 
pitious to go into it, and I can agree to that, TI will make this sugges 
tion, that we recess this hearing until this Supreme Court ruling, 
which is only going to be a few days. Then we can find out from 
Judge MeGranery on a clean slate what reactions he would have. 
what his opinions would be, what his beliefs would be, and what 
advice he would give the Chief Executive of the United States, be- 
cause certainly if “this question arises again you can assume that the 
Attorney Gener: al is going to be called upon by the P resident to give 
his opinion and his advice. 

Yes; I see the judge’s position. I do not want to embarrass him. 
That is what I meant when I said we might as well adjourn this heat 
ing: that is what I meant, but I did not get to finish my statement. 
I think this question is very Important. It is uppermost in the minds 
of the people. I think every member of this committee would want 
to know what the judge’s reaction would be under the same or similar 
circumstances. 

I, for one, would not want to vote for confirmation until T did have 
some idea what Judge McGranery’s position would be on this very 
Important question. 

The Carman. Just a moment. IT have just received word from 
the members of this committee on the floor, Senator Ferguson and 
Senator Wiley, that there is a matter now pending and that a vote 
will be called immediately. They request that we do not proceed 
until they can be here, and that we go over there to vote. They are 
calling for a vote. That is entirely proper. They should be here 
to listen to these p sroceedings because the Vv are voing to have to vote 
on this matter. 

As regards the suggestion of the Senator from Indiana, that is a 
matter that the full committee will have to take up and determine. 
I do not like to proceed too far, when we only have five members 
present, not even a quorum present. There are some cases when we 
go on with only one present. but this case is not such a case. So in 
2 moment Iam going to suspend until we come back from the vote 
on this matter that 's going to come up ina short time. 

Let me sav this: The right of private property I want toe xpress 
the views of the chairman alone—the r ieht of private property in this 
country is basic to the success of this form of government. Whenever 
we violate that right we have torn down some of the fundamental 
principles that sustain this Government. The Constitution provides 
that private property shall not be taken for a public use except 
through due process of law, excepting, however, where emergency 
or war arises and the welfare of the Nation is in the balance. Then 
the Executive, as Commander in Chief of the Armed Forces. may step 
intothe breach and do things on # nattonal-welfare basis. 

I would never vote, speaking now individually, on the confirma- 
tion of Any Attorney Gener: al who will not tell the P resident of the 
United States what he can do under the law and what he cannot 
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do under the law. Whenever an Attorney General gets to the point 
where he cannot tell his client, who is the President of the United 
States, what he can do under the law and what he cannot do under 
the law, it is time for that Attorney General to resign and go to pri- 
vate life. 

Senator Jenner. On that point, it goes further than that, so far 
Tam concerned. In other words, you can seize private property mihi 
certain conditions. But if you are going to follow the doctrine that 
the Constitution provides that the only remedy left for the owner of 
the private property is to go into the courts for just compensation of 
Government seizure. That seems to follow along the line of Mr. 
Baldridge’s argument to Judge Pine. How far are you away from 
socialism? In other words, if the only right is to go into the courts 
and get compensation for damages, we have arrived at it. 

Mr. McGranery. Before you adjourn, Mr. Chairman, I hope you 
will permit me the honor to reply to what Senator Jenner said with 

respect to my future views. Senator Jenner said that the approach 
might well be that after a determination by the Supreme Court of 
the United States on this question, you could then call me before your 
committee and find out what my views are. I hope that Senator 
Jenner did not intend that as it sounds, ena my views have always 
been to follow the law. I would most certainly respectfully, what- 
ever it might be, follow the decision of the Supreme Court and I 
know that the President would follow it likewise. 

Senator JENNER. But the judge in a statement this morning and 
in answer to Senator Smith made reference to Lincoln’s powers and 
what he did. We have had decisions on that. After all, that was a 
war condition. We are not at war now. There are many matters 
that should be cleared up on this. I respectfully will suggest, Mr. 
Chairman, and I for one want them cleared up. 

The CuarrMaNn. You are entirely right on that. What is your 
pleasure, gentlemen, as regards the eee st that was made by Senator 
Ferguson and some others, who are over on the floor ? 

Senator Lancer. That we recess until after the vote. 

The Cuatrman. I think we should suspend all discussion until after 
the vote. I would like to have all of the members of the committee 
here. There is a vote pending. We will recess until then. 

( Brief recess. ) 

The CuairmMan. The committee will come to order. A quorum is 
present. 

Gentlemen, we will come to order. While some of the members 
of the committee were absent, some discussion went on here, repeat- 
ing the question propounded by Senator Smith and the question pro- 
pounded by Senator Jenner this morning. The judge made a fur- 
ther answer. I will have the record read or I will have him repeat 
it, just as the committee desires. 

Senator Fercuson. It might be better to read it. 

The Cuamman. Read the record, Mr. Reporter, of what transpired 
since we convened at 2 o’clock. 

(At this point the reporter read from his notes all testimony and 
discussion from time of convening after the noon recess to this point.) 

The Cuarrman. Gentlemen, we may depart from this phase of the 
testimony unless there are some questions immediately to be pro- 
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— 


pounded to this nominee. I would like to present another phase for 
his consideration this afternoon. 

Let me say that there is a White House function that is to be given 
to the press in late afternoon. The ladies and gentlemen of the 
press request that we suspend sometime about a quarter after 4, and 
we will try to accommodate the press in that regard. 

I want to present a matter now to Judge McGranery for his an- 
swer, because it will come up. He having volunteered to come before 
the committee I think he should be confronted with it. 

Senator Frreuson. Mr. Chairman, I do not take from what the 
Chair has said that this matter of seizure is closed. 

The CHatrMan. No, sir. 

Judge McGranery, after your nomination came to the committee, 
there came to the members of the staff of the committee information 
with reference to what is sometimes referred to as the Clan-Na-Gael 
case, a case m which a suit was instituted against vou as the custodian 
of certain funds. I would have the counsel to the committee read 
the report that the staff has made to the chairman, and to the com- 
mittee on this subject, and then I will have you reply to it. 

Mr. Sourwine [reading |: 


Much publicity has been given to a legal dispute—— 


The Cuarmman. Justa moment. This is a report made to the chair- 


man of the committee for the committee by the staff of the committee. 
All right. 
Mr. Sourwtne [reading | : 


Much publicity has been given to a legal dispute between Judge James P. 
McGranery and so-called Irish Republican leaders, which culminated in a law- 
suit brought by the Irish leaders against MeGranery which resulted in a jury 
verdict for the plaintiffs compelling Judge McGranery to pay back part of $5,000 
which he owed. 

A complete summation of the facts and legal aspects of this case are hereafter 
set forth, all of which were taken from the official records, including pleadings, 
motions, judge’s memorandum, and actual testimony taken at the trial and as 
obtained from the clerk’s office of the United States Federal District Court in 
Philadelphia. The title of this case as it appears in the official records is: 


JAMES BRISLANE, INDIVIDUALLY AND AS TRUSTEE Ap LITEM FoR CLAN-NA-GAEL 
oF NEW YorkK, AN UNINCORPORATED ASSOCIATION v. JAMES P. MCGRANERY AND 
KATHRYN McCGARRITY, THE REVEREND PETER MCGARRITY. AND WILLIAM C. Car- 
ROLL, EXECUTORS OF THE ESTATE OF JOSEPH MCGARRITY, DECEASED 


BACKGROUND OF THE CASE 


In the summer of 1939, an Irish revolutionary patriot named Sean Russell 
entered Detroit from the Dominion of Canada for the purpose of at least provoking 
sympathy in the cause of Ireland’s freedom. Also at this time the King and 
Queen of England were visiting in the Dominion of Canada. Either on account 
of alarm arising out of this situation or on account of the expiration of visas held 
by Russell, he was detained by the immigration authorities in Detroit and held 
pending the return to his native Ireland. 

The local Irish revolutionaries represented by the Clan-Na-Gael immediately 
inaugurated efforts to obtain the release of Russell. One Thomas F. Chawke, of 
Detroit, procured a surety bond upon which he was a guarantor and which was 
posted with the immigration authorities for the release of Russell. As the money 
was collected by J'ames Brislane, the national secretary of the Clan-Na-Gael, who 
was charged with collecting and delivering the money, it was to be turned over to 
James P. MeGranery in the sum of $5,000, the amount of the bond, which money 
was to be forwarded by McGranery to Thomas I’. Chawke and to be held by him 
so as to save him harmless from obligation on the bond. 
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The first part of this money, $4,000, was delivered by James Brislane, national 
secretary of the Clan-Na-Gael, to one Joseph MeGarrity in Philadelphia 
for transmission to Mr. MeGranery. Mr. McGarrity was a close personal 
friend of McGranery and retained the latter as his attorney. On February 27, 
1940, MeGarrity gave Brislane a receipt, a photostatic copy of which is attached 
to this memorandum and identified as exhibit No. 1, which memorandum ac- 
knowledged receipt of the $4,000 for the purpose of giving it to James P. Mc- 
Granery in trust to cover bail expenses on behalf of Sean Russell for which 
Thomas F. Chawke, of Detroit, had obligated himself on a bond. 

Exhibit No. 1 is a photostatic copy of a typewritten document 
dated at the top February 27, 1940, and reading as follows: 

Received of James Brislane the sum of $4,000 which is to be given in trust to 
James P. McGranery to cover bail if same becomes necessary on behalf of Sean 
Russell for which Thomas F. Chawke, of Detroit, Mich., went responsibility. 

Same is to be returned to the Clan-Na-Gael by James P. MeGranery if forfeit is 
necessary through James Brislane. 

A further sum of $1,000 is to be placed in the hands of James P. McGranery 
within 10 days to make the entire amount of the bail of $5,000 ready in the hands 
of James P. MeGranery until the matter of bail is cleared up and finally decided. 


Under that is written in pen: 

“T will give this sum which I just received to James P. MceGranery 
for above purpose,” signed “Joseph MeGarrity.” 

Resuming the report : 

The receipt also indicates that the money was to be returned to the Clan-Na- 
Gael if it developed that it was unnecessary to use it and seemed to expressly 
state that the money rightfully belonged to the Clan-Na-Gael. 

This sum of $4,000 was then delivered by McGarrity to James P. MceGranery 
and wus to be followed by the delivery of another sum of $1,000 as indicated by 
the receipt signed by James McGranery. <A photostatic copy of which is attached 
to this memorandum and identified as exhibit No. 2. 

Exhibit No. 2 is a photostat of a hand-written receipt on stationery 
headed, “Law Offices, 1702-3 Finance Building, 1428 South Penn 
Square, Opposite City Hall, Philadelphia.” 

At the upper left, “James F. Masterson, James P. McGranery, Mau- 
rice Freedman, Edward W. Leitz, John E. Walsh, Jr.” 

Senator Fercuson. What date is that / 

Mr. Sourwrne. It is dated in hand, in ink, March 21, 1940. 

Received of James Brislane the sum of $1,000 which is to be used to indemnify 
Thomas Chawke, Esq., against any loss arising out of his obligation on the 
bond for Sean Russell and in the event he suffers no loss the said sum together 
with the $4,000 previously given me is to be returned to the said James Bris- 
lane. 

(Signed) JAMES P. MCGRANERY. 

Do you desire to have this identified by Mr. McGranery at this 
time. 

Mr. McGranery. I think that is a very fair statement, Mr. Chair- 
man. 

Mr. Sourwrine. Is that your handwriting, sir? 

Mr. McGranery. Indeed it is; yes, sir. 

Mr. SourwIne (reading) : 

On March 21, 1940, James P. McGranery received the additional $1,000 from 
James Brislane as indicated by his receipt to Brislane, a photostatic copy of 
which is attached to this memorandum and identified as exhibit No. 3. 

Exhibit No. 3, Mr. Chairman, is the document I have just read. I 
must apologize to this committee. I turned one page too far. Ex- 
hibit No. 2 is typed on a plain sheet of paper and headed at the top, 
“4909 Wynnefield Ave., Philadelphia. 
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“Received of Joseph McGarrity on behalf of the Clan-Na-Gael the 
sum of Four Thousand Dollars to be held in trust by James MeGran- 
ery for the matter of Bail of Sean Russell if same should have to be 
forfeit.” Signed “James P. McGranery, February 29, 1940.” Under 
that is typed “If bail is not forfeit the said sum of Four Thousand 
Dollars is to be returned through James Brislane by the undersigned 
for the Clan-Na-Gael.” Signed “James P. McGranery, 2/29/40. 
Under that is typed “Nore.—A further sum is to be given in custody 
of James P. McGranery within ten days. same to come from Clan- 
Na-Gael by James Brislane.” The typed name below that is Me- 
Garrity’s. 

That purports to be James McGranery’s signature ; its that correct ? 

Mr. McGranery. That is correct. 

Mr. SourwIne (reading) : 

McGranery indicated in this receipt— 

That is exhibit 3, which I previously read— 

that the money, $5,000 in toto, was to be used to indemnify Thomas F. Chawke 
against any loss arising out of his obligation on the bond for Sean Russell, and, 
in the event he suffered no loss, the said sum of $5,000 in toto was to be returned 
to James Brislane (Brislane being the national secretary of the Clan-Na-Guael). 

McGranery had written to Chawke that if by May 6, 1940, the matter of the 
bond had not been cleared up he would “deliver to you $5,000 to be held in trust 
for the purpose for which it was given to me.” 

The quotation is from the record of the trial of this case at page 63. 


The matter was not cleared up until 1944, but MeGranery failed to deliver the 
money to Chawke despite numerous requests from Chawke. 


Chawke was the lawyer in Detroit. You mean to Brislane. 

The Crairman. I think you had better let him read the report 
through. 

Mr. MoGranery. As long as we remember that, Mr. Chairman. 
Chawke is the lawyer in Detroit. 

Senator Frerauson. I could not hear. 

The CuatrMan. Let him read the report through and then take it 
up item by item and state what the facts are, according to your knowl- 
edge. 

Senator Ferauson. Would you go back and read again ? 

Mr. Sourwine (reading) : 


McGranery had written to Chawke that if by May 6, 1940, the matter of the 
bond had not been cleared up he would “deliver to you $5,000 to be held in trust 
for the purpose for which it was given to me” (Record, p. 63). The matter was 
not cleared up until 1944, but MeGranery failed to deliver the money to Chawke 
despite numerous requests from Chawke. 

The legal situation with regard to the bond thereafter became confused, as it 
was apparently impossible to establish that Russell had left the country, with the 
result that the bond remained in force. McGranery paid the yearly premiums on 
the bond. The Clan-Na-Gael, however, was convinced that Russell had left the 
country, and as early as February 1941 was seeking the return of the $5,000 from 
McGranery. In 19438 the Clan retained a New York lawyer by the name of Alfred 
A. McGowan, who had considerable correspondence with McGranery but achieved 
no understanding respecting the return of the $5,000 to the Clan-Na-Gael, Dur- 
ing this time McGranery was apparently taking the position that, despite the 
receipts, the $5,000 belonged to Joseph McGarrity and not to the Clan-Na-Gael. 
Joseph McGarrity had died in the latter part of 1940. 

After McGranery resigned from the Congress in the latter part of 1943 and 
became special assistant to the Attorney General, the bond was dismissed. This 
was accomplished in November 1944, but this fact was never communicated by 
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McGranery either to the Clan-Na-Gael or the executors of the estate of Mc- 
Garrity, and McGranery retained what was left of the $5,000 without making 
any apparent effort to return it to either the Clan-Na-Gael or the estate of 
Joseph McGarrity. 

Several other attorneys were then retained by the Clan-Na-Gael in an effort 
to effect a settlement with Mr. MecGranery, but the desired result was never 
achieved. 

In October 1945, the Clan-Na-Gael retained a Philadelphia attorney named 
Thomas M. J. Vizard. Vizard wrote several letters to McGranery without re- 
ceiving a reply but eventually managed to see him in the Attorney General's 
office in Washington, D. C. Vizard had several conferences with McGranery 
and the latter told Vizard that he had done a lot of work in the matter, had 
spent a thousand dollars in expenses, and felt that he was entitled to a fee of 
$1,500. Vizard verbally agreed with McGranery that the latter should turn over 
the balance of $2,500 to the Clan-Na-Gael. This tender, based on the oral agree- 
ment, was never made by McGranery. Vizard obtained a proper release as re- 
quested by McGranery and signed by officers of the Clan-Na-Gael and made 
repeated attempts to settle the entire case by such negotiations with McGranery 
but without success. Vizard then bowed out of the picture and was succeeded 
by a number of Philadelphia lawyers who represented the Clan-Na-Gael, but none 
of these lawyers were able to effect any settlement with McGranery who, by 
this time, had been installed in his judicial post. 

In June 1948, the matter was referred to Richardson Dilworth, the present 
district attorney of Philadelphia, who, after a number of attempts, managed to 
confer with MceGranery who denounced the claimants as thieves and stated that 
he had convinced at least eight ether attorneys of the futility of the claim and 
that if Dilworth knew what was good for him, he too would get out of the case. 

Dilworth brought suit against McGranery on behalf of the Clan-Na-Gael in 
August 1948. 

The defendant MeGranery’s answer to the complaint alleged that the money 
was put up by Joseph McGarrity and not by the Clan-Na-Gael and that, there- 
fore, all of it, less expenses incurred by McGranery in connection with the matter 
of Sean Russell, belonged to the MeGarrity estate. Thereupon, McGranery, in 
his answer, set up a counterclaim for interpleader and since Joseph McGarrity 
was now deceased, he moved to add the executors of McGarrity’s estate as par- 
ties defendant and thereupon paid into the court the sum of $3,593.60. 

The executors admitted that they had failed to include any claim for the 
amount allegedly paid by McGarrity to McGranery in the inventory which they 
filed in probating the McGarrity will and, in fact, that they had never known 
of the alleged claim until shortly before the suit was commenced and that Mc- 
Granery had never consulted them concerning the proposed $2,500 settlement 
that he had offered to Vizard. 

The ease was tried before Judge T. Blake Kennedy with jury on March 28 
and 29, 1949, and resulted in a verdict for the plaintiff in the sum of $3,848.60, 
which represented the original $5,000 less premiums paid by MeGarrity on the 
bail bond, a counsel fee to a Detroit lawyer who arranged the bond, and various 
expenses incurred by McGranery in connection with the dismissal of the bond. 

During the course of the trial, McGranery denied that he had made any offer 
of settlement on the case, but the testimony of Vizard taken from pages 68 
and 69 of the transcript is set forth as follows: 

Vizard: “Jim, why don’t you settle this thing?” and he said, ‘‘All right.”” He 
said, “Now, I have done a lot of work in this case.’ I said, “I agree with you.” 
So he said, “All lawyers are entitled to a fee.’ So he told me, “Do you think 
$1,500 will be all right”’ I said, “As far as T am concerned, I will recommend 
it.” He said, “I have had about a thousand dollars’ worth of expenses.” And 
I said, “All right, I will recommend that you pay $2,500.” 


SUMMARY OF THE CASE 


(1) In February and March 1940, McGranery received $5,000 for the specific 
purpose acknowledged by him in his own handwriting which included a promise 
that when the purpose was accomplished, he would return the $5,000 to James 
Brislane, from whom he had received it. 

(2) The bail bond set for Sean Russell was dismissed in November 1944, 
yet McGranery notified neither the Clan-Na-Gael nor the executors of the estate 
of Joseph McGarrity, nor did he make any move to repay the $5,000 to either 
party. He continued to hold the money until suit was started in August 1948. 
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(3) The Clan-Na-Gael retained a series of attorneys to attempt to effectuate 
a settlement with MeGranery and in April 1946, McGranery did, according to 
testimony, offer to pay $2,500 to the Clan-Nze-Gael to settle the case and. to 
keep the balance for himself to be charged off to expenses and a legal fee. 

(4) MecGranery failed to inform the executors of the estate of Joseph McGar- 
rity of this proposed settlement. 

(5) According to testimony, the offer was made by McGranery possibly to 
insure that the Clan-Na-Guael would not attempt to raise the matter during the 
period that MeGranery was seeking appointinent to the Federal bench, since 
the settlement offer was seemingly repudiated after his confirmation. 

(6) MeGranery took the position, after suit was commenced, that the money 
in fact belonged to the estate of Joseph MeGarrity despite the fact that he had 
set forth in his own handwriting in a receipt to James Brislane that the money, 
if not forfeited, was to be returned to James Brislane. He maintained that 
the money in fact belonged to the estate of Joseph McGarrity, despite the fact 
that he had never informed the executors of any such claim; that the executors 
were ignorant of the claim; and that prior to the suit, he had never made any 
offer to turn over the money, or any part thereof, to the executors of the estate. 

(7) There is a discrepancy in the testimony between McGranery’s statements 
and Vizard’s statements. On the one hand, MeGranery denied that he had ever 
made a settlement offer to Vizard or that he had ever told Vizard that he would 
keep $2,500 of the original $5,000 in satisfaction of expenses incurred by him 
and for the payment of his legal fee. Vizard testified to the exact contrary. 
The jury found for the plaintiffs 

The CHamman,. All right, Judge MeGranery, have you any ex- 
planation’ I want to say to the committee that during the noon 
recess, just before convening, I asked Judge MeGranery if he wanted 
this matter brought up in this way at this time and he said “Yes,” 
so | brought it up. 

Mr. McGranery. That is right. 

Senator Ferauson. When were you a Member of Congress ? 

Mr. McGranery. I was a Member of part of four terms, Senator. 
I was first elected ih 1936, 1958, 1940, 1942. TI resigned in 1943. 

Senator Fercuson, When you gave these receipts were you a Mem 
ber of Congress / 

Mr. McGranrrky. Yes, yes indeed. As a matter of fact, I think 
Senator Magnuson here was in the House at. the time, and probably 
remembers the famous speech I made on the floor at that time in 
connection with this matter. Your own wood friend from Detroit, 
John Gell. was the man who recommended ‘Tom Chawke to me as 
counsel in this matter. Neither one of us ever had a fee, neither 
one of us ever asked for a fee, neither one of us ever expected a fee 
in this case, and neither one of us took a fee. 

Senator Frrauson. This was an immigration matter ¢ 

Mr. McGranery. Yes, it was. 

Senator Ferguson. The bond was filed where ? 

Mr. McGranery. Can I clear it up, Senator ¢ 

Senator Frerevuson. Who went on the bonds? 

Mr. McGranery. Iw il] give vou a picture of the situation. Joe 
MeGarrity was a man of very substantial means, a citizen of Phila- 
delphia, a man who had been identified with the Irish cause for m: ny 
years. He was intensely Irish. 

Senator Fercuson. You may have to explain that. 

Phe CHarrman. How do you get that way ? 

Senator Feravson. I thought that was natural. 

Mr. McGranery. It is natural. But I use “intensely Irish” to 
show vou he is a little bit beyond that. But he was a man of means, 
Mr. MeGarrity, and I-was his lawyer and friend. He was known 
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to a great many Members of Congress around here at that time. He 
was with this Sean Russell who was allegedly the major general of 
the Irish Republican Army opposed to this then constituted authority 
in Ireland. He was in this country and they were trying to keep 
things going so that they might be able to do away with ‘the | partition 
of Ireland. That was the main purpose. Mr. Mc ‘Garrity had him 
around to different meetings in many of the large cities. By design 
or otherwise he wound up in the city of Detroit to attend the meeting 
there on the very day when ror King and Queen were going to cross 
at that point from Windsor, Canada, into the U nited States. The 
gentleman had overstayed his visa. He was picked up and placed 
in detention. Needless to say, Mr. MeGarrity was on the phone with 
me here in Washington, and of course it was a very shameful act so 
far as Mr. MeGarrity was concerned, to do this to this great distin- 
guished Irishman. 

Mr. Bankhead was the Speaker of the House at that time. The 
gl ition Service was then under Labor Department, it was not in 

he Department of Justice, and I went to see our friend Al Shaugh- 
ae up there in New York. He was in charge, a sort of liaison be- 
tween the Hill here and the Department of Labor with respect to 
immigration. I got nowhere fast. It was a Mr. Houghteling who 
was the Commissioner. I couldn't get anywhere with him. MeGarrity 
was constantly on the telephone, “Why can’t I obtain some relief.” 

Finally Mr. Bankhead said to me, “Jim, if they don’t do something 
for you this afternoon T will recognize you as the first order of 
business tomorrow morning after the House convenes.” 

Well, nothing happened, and I was recognized as the first order 
of business. Needless to say, if you go back over the record now, the 
steel strike is a very small thing and the balance of powers, and the 
taking of property, and one should be, of course, preserved in their 
a 7s was a terrific proposition. Brooks, of Louisiana, who is 
still] e House. joined me and I had likened our friend Sean Russell 
very much an: alogous to our friend Benjamin Franklin when he went 
to the courts of France on our behalf. 

In the meantime, I remember like-it was yesterday, there appeared 
a clipping in the New York Times in which a deputy constable by 
the name of Cannon of Scotland Yard, in quotes, took the full re- 
sponsibility for the arrest of Sean Russell. IT had just about walked 
off the floor when a page boy said, “You are wanted on the telephone.” 
and it was Watson who was on the phone, at the White House, and 
who eave to know what it was all about. 

Senator Frereuson. Who was it? 

Mr. McGranery. General Watson. We affectionately called him 
Pa. He wanted to know what it was about, and would I come down 
to see the President. 

We gathered Martin Sweeney. who was then in the House from 
Ohio, Joe Smith, who is now a Federal judge up in Connecticut and 
we went to see the President. He was rather shocked to find that a 
deputy constable of Scotland Yard would take the authority upon 
himself in this arrest. 

said, “Of course, Mr. President, you have some idea of how we 
Trish feel about those things.” and he did. 
He said, “Well, here, we will work something out.” 
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We finally did. Shaughnessy and I got together and I worked out 
this plan. T said, “Now, here, suppose we post a bond. You release 
Russell, allow him to leave this country under his own steam. There 
is no question about his illegal stay now, because he has gone beyond 
his visa. But you allow him to leave under his own steam.’ 

“Well, how will we discharge the bonds?” 

“We will discharge the bonds upon him presenting himself to an 
authority somewhere beyond the continental limits of the United 
States.” That was what we thought. 

There is a very distinguished lawyer, Mr. Chawke, but I have never 
met him. We have never met, but we talked and corresponded, letters, 
and what have you. He has been to Washington but I would miss him 
or he would miss me. But we were quite active. We arranged for the 
bonds. I told Mr. Chawke, “You arrange for that bond, Mr. Chawke, 
and I will see that you have a letter in your hands in which I will 
be personally responsible, I don’t care what it is. That will be my 
re sponsibilit, vand I will give you a letter.” It was then agreed, $5 000. 

I said, “I will have a letter off this afternoon indemnifying you 
against any losses, and I will pay the premiums.” 

That was done. Following that, Mr. MceGarrity and the general 
came to Washington and we had quite a luncheon over here in the 
Speaker’s dining room. 

Senator Maenuson. That is the one you opened to the Scandi- 
navians. 

Mr. McGranery. Yes; following that Mr. McGarrity some time 
later took sick. He had cancer of the esophagus. Being quite a strong 
man, his doctor knowing him very well, his doctor told him—he said 
he wanted the truth—his doctor had told him he would have 6 months 
to live. 

McGarrity gave me, as I recollect now, $4,000, four $1,000 bills, in 
his home at 4909 Wynnefield Avenue. He thought something might 
happen to him in the meantime. He wanted a receipt made out by me 
to the Clan-Na-Gael because he did not want it to appear as though 
he were the only Irishman around who would come to the aid of Sean 
Russell. He wanted to make it clear. This fellow Brislane was more 
or less of an errand boy for him, a little messenger boy. He brought 
a one-thousand-dollar bill to me and I gave him a rece ipt likewise, at 
Mr. McGarrity’s direction. These receipts are my receipts there isn’t 
any question about that. 

That $5,000 was locked up in my safe down here in the House Office 
Building, and when T left down there to go to the Department of Jus- 
tice, Gus Vanech here saw the two enve lopes again with the $4,000. in 
one and the $1,000 in the other which remained there. I never put it 
in my bank account, never did anything with it. 

McGarrity did die. These fellows came around wanting to know 
what the situation was, and each time they would come, Brislane 
would say, “I have a new bill for a bond. Do you want to pay it?” 
Of course, they never paid it or any part of it. They tried. 

Now, Mr. Sourwine said that the Clan-Na-Gael had engaged numer- 
ous lawyers around Philadelphia. That, gentlemen, is not so, and it 
it not the record. I don’t know where Mr. Sourwine got that. I 
don’t want to get into a dispute with Mr. Sourwine. But the record 
is that numerous lawyers were consulted around Philadelphia by 
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Brislane in which he had hoped that he would get one of them to take 
the case, distinguished lawyers such as Lemuel Schofield, H. Eugene 
Heine. And they each came to me. I told each and every one of them 
that the executors of this estate, the MeGarrity estate, know and did 
know and always knew about this money. And they so testified. I told 
each of them, “This money here, if you want it, you will have to sue 
and the moment you do, I am going to pay the estate holder and let 
the court decide. In my heart, in my conscience, I know that it is a 
hard thing to overcome this physical proposition of these receipts. 
But Iam not going to pay it out that way, and just because I am sitting 
on the bench or anywhere else will make no difference to me. You 
willhavetosue. If you commence to sue, I will pay it into the court.” 

Each one failed until Mr. Dilworth came along. Now, Mr. Sour- 
wine said that Mr. Dilworth consulted with me. Gentlemen, never 
in my life have I ever conferred with Mr. Dilworth. 

Senator O’Conor. Would you mind an interruption ? 

Mr. McGranery. No: I would not. 

Senator O’Conor. Have you any information as to why it was that 
the executors of the MeGarrity estate did not include this as one of 
the assets ¢ 

Mr. McGranery. Yes, sir: because they had been after it since the 
very time of Joe's death. This bird had come around to see me as 
to what we were going to do with the money. 

Senator Ferevson. Why did you not file an interpleader so that 
the administrators would have it in court ? 

Mr. McGraNery. Because there was no suit. ] told each one of 
these that if there was a suit, certainly I would go. But there was 
no suit in which I could interplead. I had to wait for some affirma- 
tive action from them. 

Senator Frrevson. How do you account that they never put it in 
their estate and never sued ? 

Mr. McGranery. Who never sued ? 

Senator Frrevson. The administrator. 

Mr. MeGranery. Because the executors didn’t want to sue. 

Senator Frerecson. Why not? 

Mr. McGranery. They felt Father Mc ‘Garrity, in other words, this 
gentleman, is a very distinguisl on priest around Philadelphia of a 


big paris! He didn’t agree with his brother on this a on 

the Ir sh question, and he didn’t want to have any part of it. He 

did lhke the lea He is the one that recommended to me, “You 

go ahead and give ~~ the money, James.” and I said. “I won’t.” 
Senator O'Conr . When did MeGarrity die? 


Mr. McGranery. “McGarrity died in 1940, I think, or “41. 

Senator O’Conor. Have vou any explanation as to why over that 
period between the time of his de ath and the ultimate suit, there was 
nothing done on your part to restore the money to the executors or 
the personal represe! tatives of the estate? 

Mr. McGranery. I couldn't give it to them for this reason: that this 
crowd here we knew. some time, might move. We felt that. and felt 
quite sure. It was a matter of him getting somebody to go along with 
him. If you will let me go on, Senator. 

The CHAIRMAN. Be fore you go on, vou referred to Mr. Sourwine. 
Mr. Sourwine is merely the « nia of this committee. 
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Mr. McGranery. I understand that, but he read the record and 
that is the reason that I refer to him, Senator, and no other reason 
at all. 

Senator Frrcuson. They are trying to get a quorum to get a vote. 

The Cuarrman. I think m: aybe we had better go over. Would that 
be your judgment ? 

(Off the record. ) 

The Cuatrman. All right, let us go on with this. We are sitting 
here with the permission of the Senate. 

All right, Mr. MeGranery, you may go ahead. 

Mr. McGranery. Again, Senator, this is not directed to Mr. Sour- 
wine, but Mr. Sourwine read from the record that a fee of $250 was 
paid Mr. Chawke. That is not true. The record of the court is, and 
the court directed in its order, that my counsel, who was Mr. Robert 
McCracken of Philadelphia, who was my lawyer in this interpleader 
proceedings, Mr. McCracken was directed as my counsel a fee of $250 
to be paid out of this fund. 

Senator Smiru. Mr. McCracken ver ified your telling it? 

Mr. McGranery. He has o Tr ified it, Senator. 

Senator Smirnu. I know of him, very well. I know he is a top 
lawyer. 

Mr. McGranery. He is a law partner of Mr. Justice Roberts. He 
was my counsel in this matter. 

As he several times told me, he told them there was never a clearer 
law case in the office. The fee was ordered paid, not to Chawke, 
but to McCracken as counsel for the estate holders. 

The Cnarrman. Gentlemen, before we continue, I promised the press 
that we would recess at a quarter after four. If we recess now there 
is hardly any use in coming back today. Can we meet at 10 o’clock 
tomorrow? Would that be convenient? <All right, 10 o'clock in the 
morning. 

(Whereupon, at 3:40 p. m., the hearing was recessed until 10 a. m., 
Tuesday, May 6, 1952.) 
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TUESDAY, MAY 6, 1952 


Unirep Srates SENATE, 
COMMITTEE ON THE JUDICIARY, 
Washington, QP: &. 
The committee met at 10:15 a. m., pursui ant to recess, in room 424, 
Senate Office Building, Hon. Pat McCarran, chairman, presiding. 
Present: Senators McCarran, Eastland. Magnuson, O’Conor, Smith, 
Langer, Ferguson, Jenner, Watkins, and Hendrickson. 
Also present: J. G. Sourwine, committee counsel: and A. Devitt 
Vanech, Deputy Attorney General. 
The CuarrmMan. Gentlemen, we will have to go ahead. The com- 
mittee will come to order. 
Judge McGranery, you were giving us in narrative form the events 
that took place in the Clan-Na-Gael suit. You may continue. 
By the way, were there any Scotchmen involved in that at all? 
Mr. McGranery. Only those who acted like Scotchmen. 
Senator Smirn. I notice he went to a Scotchman for a lawyer, 
though. Is he not a Scotchman ? 
Mr. McGranery. Yes; a Scotchman. 
The CuarrmMan. Very well, you may continue. 


TESTIMONY OF JAMES P. McGRANERY, PHILADELPHIA, PA.— 
Resumed 


Mr. McGranery. Mr. Chairman, with your permission and the per- 
mission of the committee I would like to perhaps go back to what I 
said yesterday and make one correction after I looked at. my papers 
last night, and again perhaps to have a clarification on a question 
raised by both Senator O’Conor and Senator Ferguson, the first of 
which had to do witha fee. I said yesterday that I did not get a fee, 
that Mr. Chawke did not charge any fee, and that no one in the matter 
had received a fee other than Mr. McCracken. So we are back to the 
Scotchman, Mr. McCracken. 

The fund was charged with a fee, by order of the court, to Mr. 
McCracken. That was not correct. In looking over my records I 
do find that Mr. Chawke had written to me and suggested, because 
of the great difficulty involved in this bond, that he would recommend, 
and did want. and the court. ordered to be paid, a fee of $300 for the 
attorneys for the bonding company as compensation from us because 
of their cooperation and because of the amount of work involved. 
That fee was paid by me personally. 

Mr. Sourwine. Is that bonding company in Detroit, sir? 


39 











40 NOMINATION OF JAMES P. McGRANERY 


Mr. McGranery. Yes, I believe so. Now, when you say the bond- 
ing company in Detroit 

Mr. Sourwtne. The attorneys, I mean. 

Mr. McGranery. Yes, the attorney would be in Detroit, and that 
may be where Mr. Sourwine got the idea that Chawke got a fee of 
S250, 

The Cuatrman. Again I correct you. It is not Mr. Sourwine. 

Mr. McGranery. The report that was made up. 

Mr. Sourwine. So that the record might be clear, sir, the report 
that was read yesterday didn’t state that Mr. Chawke got a fee. It 
said the attorney that procured the bond in Detroit got a fee. That 
is apparently what happened. 

Mr. McGranery. That is all right. Yes. I did personally pay 
him a fee of $300. Mr. Chawke, personally, never received anything. 

The Cuamman. Did you pay that $300 out of the money that was 
in your cus stody or out of your own poe ‘ket ? 

Mr. McGranery. No, sir, I paid it out of my own pocket, but T was, 
after I had paid into the court the entire sum, I was reimbursed for 
that amount. 

Senator Fercuson. Who was that attorney you paid the money to? 

Mr. McGranery. That was in the record here somewhere that Mr. 
Sourwine would have. 

Senator Ferguson. Are you sure it was not paid to get the “et 

Mr. McGranery. No, I paid the premiums on the bond each ye 

Senator Fercvson. No, I mean why would you pay the iden 
for the bonding company in relation to the bond? They charge a 
premium. 

Mr. McGranery. That is right, Senator. 

Senator Frreuson. What authority would you have to pay money 
out of this trust fund ? 

Mr. McGranery. I didn’t pay it out of the trust fund, Senator. 

Senator Ferevson. But you charged it later against the trust fund. 

Mr. McGranery. I gave it tothe jury and the jury thought I should 
be awarded that amount and did so award me. I didn’t charge the 
fund. But I said to the jury, “Now here, members of the jury, as 
long as these fellows want this, I have p: aid the premiums on the bonds, 
I have paid this and these other items. 

Senator Frrevuson. How much did you pay there to the court? 

Mr. McGranery. I think ay —I don’t know the exact sum, but 
thirty-some-hundred dollars—$3,500, or something like that. 

Senator Fercuson. What were the items deducted? 

Mr. McGranery. The items deducted were the bond—— 

Senator Ferguson. How long was the bond in existence? 

Mr. McGranery. For a period of about 6 years or 5 years. 

Senator Magnuson. I understand, Judge, that during this time, 
during this time you paid the premiums as they fell due. 

Mr. McGranery. Indeed I did. 

Senator Magnuson. All during these years? 

Mr. McGranery. That is right. 

Senator Magnuson. And that the payment to the attorney in De- 
troit, whatever his name may be, was at the suggestion of Mr. Chawke. 

Mr. McGranery. That is right; as extra compensation. No doubt 
about that. 
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Senator Frravson. I am not questioning the item. I never heard 
of it before. I never heard of using trust funds or any money t® pay 
a bonding company that was getting its regular fee for its bond for 
extra compensation for its lawyer. They put up the bond, and as I 
would understand it, they had no work at all. They put up the bond 
and await the result of the judge. 

Mr. McGranery. They did have work, Senator. 

Senator Ferauson. They knew they had a guaranty from you. 

Mr. McGranery. Yes; but they did have work, Senator. If you 
will permit me, I will sort of-—— 

Senator Fercuson. I want to ask you about the bill of interplead- 
ings, whether or not the Pennsylvania law does not provide for a bill 
of interpleadings. 

Senator Smrru. Do you not think we ought to finish one thing at a 
time ¢ 

Senator Fercuson. As I understood Judge MceGranery, something 
developed in which the bonding company counsel were used to do some 
extra work. 

Mr. McGranery. That is right, sir. 

Senator Frrauson. And when you came to the final wind up of 
the thing, you were allowed an amount suflicient to reimburse you 
for money which you advanced to pay this money in the interest of 
the trust. Was it in the interest of the trust / 

Mr. McGranery. Yes, sir. There is no question about it, Senator. 
You put your finger right on it. 

Senator Frerauson. I understood he did not know. What did the 
lawyer do? 

Mr. McGranery. For instance, you recall in my testimony I told 
you that we made an arrangement, Senator, with the Labor Depart- 
ment, Mr. Shaughnessy, that the bond would be discharged when 
Russell would present himself to a representative of the United States 
somewhere beyond the continental limits of the United States. In 
other words, the only thing this country was interested in was that 
Russell would be away from here. The war was practically on at the 
time. We were working under wartime conditions. Nobody knew 
what ship he left upon. There were several reports as to how he left 
the country. No one ever found out and don’t know to this day 
what happened to Russell. Mr. Hoover told me—— 

Senator Fercuson. You mean he disappeared and you never heard 
from him ¢ 

Mr. McGranery. That is exactly right. There are two theories of 
what happened to this General Russell. One is that he died in Italy 
somewhere of tuberculosis. Another theory that Mr. Hoover ad- 
vanced and that he had heard in some way was to the effect that he 
had committed suicide in Lisbon. However, the Department was sat- 
isfied that he was beyond the limits of the United States, they had 
some information that he did leave on some Italian steamer. The bond 
was not discharged. That is the reason that I want to express, to 
clarify the question asked by you, yesterday, and Senator O’Conor, 
as to why this might not be included in the inventory and appraise- 
ment of the deceased’s effects at the time of his death. This bond 
was not discharged for a period of some 4 years after Mr. Me- 
Garrity had died and could not be included in the effects. 

That, gentlemen, is the answer. 
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Senator Fercuson. But what did the attorneys do? 

Mr. McGranery. What work did they do? 

Senator Frercuson. Yes. 

Mr. McGranery. In the meantime they were constantly going into 
the court because there was a call for the forfeiture of the bond. I 
don’t know how many times they might be called. 

The Cuamman. Who was calling. for the forfeiture of the bond, 
the Government ? 

Mr. McGranery. The Government; yes. sir. The Government was 
calling for the forfeiture of the bond. And the bonding company’s 
attorneys would appear in court each time. 

Senator Ferguson. You were in the Attorney General’s office at the 
time ? 

Mr. McGranery. In °40, °41, and °42 and °48. I did not go into the 
Attorney General’s office until November of 1943, Senator, November 
17, 1943. 

Senator Smrrn. May I ask you this question. It may have some 
bearing on what was asked. When the suit was brought against you 
to recover the funds, and you set up a defense or filed an answer of 
some sort, I presume 

Mr. McGranery. I didn’t set up any defense, Senator. 

Senator Smrrx. Did you claim that the money was yours personally 
or did you claim it merely was held for the estate for proper distribu- 
tion to the proper pi arties? 

Mr. McGranery. No,sir; never. I have here, sir, my answer which 
was filed of record. No, sir; I asked that they join in the executors 
of the estate; paid the money promptly into court and said, “These 
are the circumstances; therefore let the jury determine to whom it 
belongs,” and I had no other interest. I stepped right out of the 
picture. 

Senator Smirn. In other words, you did not attempt to assert any 
ownership of the fund yourself ? 

Mr. McGranery. No, sir; not at any time. 

Senator Frrauson. Do you have the bill of particulars, as to what 
was offset against the bill of particulars, Mr. Sourwine ? 

Mr. Sourwine. No, sir; I do not have it. 

Mr. McGranery. I have that, Senator. 

Senator Smiru. Do you have a copy of the court’s judgment? 

Mr. McGranery. Yes, sir; I have a copy of the court’s order, too, 
sir. 

Senator Magnuson. The order would contain what the offsets were. 

Senator Frereuson. It may just give the lump sum. 

Senator Smrru. I thought the order of the judgment might show 
the distribution of funds. 

Senator Magnuson. It usually does. 

Mr. McGranery. I might say this to the Senators, that on the 
deposition which I have here, too, Brislane admitted there that this 
so-called Clan-Na-Gael had no bank account, could not show the 
names of individuals from whom he had collected the money, and 
future expense and the events as of today would justify the position 
I took because the Clan-Na-Gael never got the money back from 
Brislane. Brislane has kept it and I think your report, because re- 
sponsible persons have come to me and so told me 

Senator Frercuson. What did the jury decide? 
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Mr. McGranery. The jury decided that the money belonged to 
the Clan-Na-Gael and then gave me my counsel fee and all other ex- 
penses that I suggested for a part used to protect the fund itself. 

Senator Frrauson. What court was this tried in? 

Mr. McGranery. The Federal court, in my own court. 

Senator acachout: You stepped aside and they brought in an 
outside judge ¢ 

Mr. McGranery. Indeed I did. 

Senator Frrcuson. How did it get to the Federal court’ 

Mr. McGranery. Jurisdiction. 

Senator Frrauson. How? 

Mr. McGranery. Brislane claimed to be a citizen of the State of 
New York. 

Senator Magnuson. Is the Clan-Na-Gael an incorporated society ? 

Mr. McGranery. No, sir; it is not. 

Senator Magnuson. It is a secret, Irish, benevolent society ? 

Mr. McGranery. I don’t know. 

The CHairmMAN. That is more than a corporation. 

Senator Magnuson. I guess it is. It is tighter than a corporation, 
1 will tell you that. 

The CHatrMAn. The United States Fidelity & Guaranty Co. was 
the bonding company. 

Mr. McGranrry. They were the bonding company; yes, sir. 

Senator Smiru. I suspect the bonding company would have a record 
of the whole transaction. 

The CHarrmMan. The facts are that you filed an interpleader and 
claimed no ownership for the fund ? 

Mr. McGranery. I filed an answer, disclaimed all ownership, and 
said that here are the parties, that I received the money from Mr. 
McGarrity, that in my opinion the money belonged to the McGarrity 
estate. 

Senator Frerevson. I was asking about the original bill of inter- 
pleader in the State of Pennsylvania. Does the law provide for 
such ? 

Mr. McGranery. Here we are. 

Senator Fercuson. If he wanted to go in and file his own bill of 
interpleader and pay the money in court, he had the right to do that. 

Mr. McGranery. No; I don’t think so, Senator. I don’t think I 
had any such right at all. Here is the claim, gentlemen. 

The Cuarrman. If your suit was never instituted, then, you would 
continue to be in the possession of the funds indefinitely ¢ 

Mr. McGranery. Probably so. 

Senator Frercuson. Why did it take so long to get this thing 
settled ? 

Mr. McGranery. Because they would not ascertain what happened 
to——_ 

Senator Frerauson. No; but you say the bond was discharged 
4 years, and this was a case not decided until 8 years later. 

Mr. McGranery. Because constantly they were getting different 
lawyers, and as they would bring in one lawyer he would step out of 
the picture after I would show him the picture, and then they would 
get another lawyer. That kept up. 
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Senator Frreuson. The people whom you claimed owned the money, 
the estate, why were their lawyers not interested in this $5,000 that 
you say belonged to them ? 

Mr. McGranery. They were interested. 

Senator Frreuson. Why did they not file a claim ? 

Mr. McGranery. I think I told you that yesterday, Senator. Fa- 
ther McGarrity did not care to become embroiled here at all. He 
so says in his deposition right here. 

Senator Macnuson. He had advised the lawyers of the estate to 
not go into it? 

Mr. McGranery. That is right. 

Senator Frrcuson. Will you give us the names of the different law- 
yers who were in here and as you said backed out when they heard 
what the facts were? 

Mr. McGranery. I did. 

Senator Frrevson. Did you give us all of them ¢ 

Mr. McGranrry. Not all of them. That would be quite a category. 
I don’t have that. I think you have a number of them, and you have 
their statements right in your own record here, Senator, of the law- 
yers, because they told me so. 

Senator Smiru. Why, if money wasn’t claimed by you and wasn’t 
yours in fact, would you have any objection to any lawyer, no matter 
who he was or how nondescript he might have been, bringing a suit if 
that might have enabled you to pay the money in and disclaim any 
ownership yourself ? 

Mr. McGranery. Not at all, Senator; I would have welcomed that. 
I told each and every one of them that. But I was not going to pay 
it out because I knew 

Senator Feravson. How do you account for the receipts in the pos- 
session of the clan, that they couldn’t find the lawyer that would bring 
a suit. Was it because you were on the bench or in the Attorney Gen- 
eral’s office ? 

Mr. McGranery. No; I don’t think so. Lawyers were in there be- 
fore I went on the bench, and New York lawyers. 

Senator Fercuson. But you were in the Attorney General’s office ? 

Mr. McGranery. Do you think that makes much difference to a 
lawyer? 

Senator Frrevson. I am just asking you. 

Mr. McGranery. I don’t think so. 

Senator Frercuson. I can’t understand some of these facts about the 
lawyers. 

Mr. McGranery. If you will do me the honor to read the answer. 

Senator Magnuson. The Clan-Na-Gael itself was a political matter, 
and many lawyers wouldn’t care to be involved in a suit involving 
that political matter. 

Mr. McGranery. Here is the order of distribution, Senator [hand- 
ing document]. That was ordered by the court. 

Senator Frreuson. What do you say about this fact set up in the 
report of the committee, that he never communicated with McGran- 
ery, Was never communicated with by McGranery, and the fact that 
the bond was discharged to either the clan or the executors of the es- 
tate of McGarrity. 

Mr. McGranery. I did so communicate that to them. 
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Senator Frrcuson. What evidence have you in your file of com- 
municating on that? 

Mr. McGranery. I think you will find in your own file, Senator, of 
my investigation. 

Senator Frereuson. I am reading what the report says, that you 
didn’t do that. 

Senator Magnuson. Who has that ? 

Senator Fercuson. It does not say. 

Mr. McGranery. I think you ought to find that out. Here is a 
deposition, Senator, that may give you some light on that. 

Senator Frrcuson. Did you get several letters?) Mr. McGranery, 
did you get one from a man by the name of Vizard / 

Mr. McGranery. Yes. 

Senator Fereuson. Did you ever answer the letters / 

Mr. McGranery. Some of them I did, and I had conversation with 
Vizard. I know him very well. 

Senator Fercuson. He says from this report that he never got any 
replies to his letters and he came to Washington to see you. 

Mr. McGranery. That may be true. 

Senator Fercuson. Did he get replies to his letters 4 

Mr. McGranery. He may and may not. I am not sure. 

Senator Fereuson. Have you a file on this, Judge ¢ 

Mr. McGranery. Yes; I have a file on this. 

Senator Frerauson. Will you let the committee have the file? 

Mr. McGranery. They can have everything that I have in connec- 
tion with it, Senator; indeed they can. 

Senator Frreuson. Did you make an agreement with Vizard that 
you would keep $1,500 out of this fund and pay $2,500 to the clan ? 

Mr. McGranery. Well, now, Senator, if I kept $1,500 out of 
that—— 

Senator Frercuson. I am just saying what the report shows. 

Mr. McGranery. I had some conversation with Vizard in which I 
told Vizard that I would talk to Father MeGarrity and probably it 
would be all right because he would do whatever I said in the matter 
and we would end up with $2,500 and get the receipts back. The 
receipts were outstanding in my name. That is correct. 

Senator Fercuson. You say this was correct ¢ 

Mr. McGranery. That is right. 

Senator Frerauson. He says then, this tender based on the oral 
agreement, was never made by you, you never tendered the money. 

Mr. McGranery. That is right. 

Senator Frereuson. Why not? 

Mr. McGranery. Because they took Vizard out of the case and put 
another man in before I got around to it, and I would not settle with 
the other man under any circumstances. 

Senator Frerevson. Did you know that Vizard had obtained a 
proper release ¢ 

Mr. McGranery. Yes. 

Senator Fercuson. Signed by the officers of the clan ? 

Mr. MoGranery. Yes, sir. 

Senator Fercuson. And that he says he made repeated attempts to 
settle the case. 

Mr. MoGranery. Yes, sir. 
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Senator Ferguson. But without success. 

Mr. McGranery. That is right. 

Senator Frereuson. Why was it not settled ? 

Mr. McGranery. There were a number of reasons for that, and I 
would have settled with Vizard because I liked Vizard, and I knew 
what Vizard’s position was in that. 

Senator Frrcuson. Who were the other lawyers, then, that came 
into the case; the names are not given here. 

Mr. MoGranery. AsI said yesterday, one Lemuel Schofield, a man 
by the name of McGova, a man by the name of Cohalan in New York, 
H. Eugene Heine in Philadelphia, and Vizard. That is some of them. 
And you have reports and full reports in your files with statements in 
them as to why they would not take the case. 

Senator Frercuson. What do you say about the statement of Dil- 
worth in here? He says, I will read it to you, as follows: 

In June of 1948 the matter was referred to Richard Dilworth, present district 
attorney of Philadelphia, who, after a number of attempts, managed to confer 
with MeGranery who denounced the claimants as thieves and stated that he had 
convinced at least eight other lawyers of the futility of the claim. 

Mr. McGranery. I said yesterday, Senator, and I repeat now, I 
never had any conversation with Mr. Dilworth in connection with the 
case. I did denounce the claimants that they represented, to their 
face, as thieves, yes. 

Senator Frrcuson. You mean you said the clan was a thief ? 

Mr. McGranery. Not the clan. I said these particular individuals 
who said they represented the clan. 

Senator Fereuson. Did you tell that to Dilworth ? 

Mr. McGranery. No; I never talked to Dilworth. 

Senator Maenuson. He heard about it, I think. 

Senator Fercuson. Did you use this expression, “If Dilworth knew 
what was good for him, he too would get out of the case” ? 

Mr. MoGranery. No, sir; I never did. But now if you want to 
know the motive for Mr. Dilworth, now that you raised it, and I wasn’t 
going to raise it at all, Senator. 

Senator Fercuson. What did you say about Dilworth? 

Mr. McGranery. Here is what I said about Dilworth: Dilworth 
ran for candidate for mayor much in advance of the time he took 
this case, in 1947. He was defeated. And following which he wrote 
a colump, weekly column, to the Philadelphia Inquirer. In the 
Philadelphia Inquirer dated Wednesday morning, January 28, 1948, 
the last paragraph of which he goes on to say why he was beaten for 
mayor 
In last fall’s campaign our attacks on the district attorney’s office boomeranged 
when the people reminded us that with few exceptions the assistants in the 
United States attorney’s office in Philadelphia are no more competent or honest 
than the assistants in our district attorney’s office. This situation should be 
speedily remedied. 


I read that. 

Senator Ferauson. When was that? 

Mr. McGranery. That is Wednesday morning of January 28, 1948. 
I read that, went to the courthouse, sent for the United States at- 
torney, asked him if he had re ad it, and he said he did. I said, “What 
have you got to say about it?” It so happened that I was in charge 
of the grand jury for that term. I said, “Jerry, it is a very serious 
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matter to place = administration of justice under a cloud in this 
district. ‘This as a responsible man, at least held out to be such to 
the public. You think that over and come to me. I think you ought 
to take some time about it and do nothing rash. Come to me on 
Monday morning next and let me know what you are going to do.” 

The following Monday morning Mr. Gleason told me that he had 
drafted a letter that he was se nding to Mr. Dilworth and asking 
Mr. Dilworth if he had any such evidence to give it to him so that 
he could have the Federal Bureau of Investigation investigate it, and 
ascertain the nature and quality of it. 

Senator Fereuson. Is Dilworth now a Federal district attorney ? 

Mr. McGranery. No, sir. If you will permit me to finish this. 

Senator Frrauson. Is he a State district attorney 

Mr. McGranery. He is a city district attorne vy. or county district 
attorney that we have up there. That is at present; he was not then. 
I said to him—— 

The CHarrMan. To whom are you speaking ? 

Mr. McGranery. To the United States attorney. I said, “Jerry, I 
don’t believe that. is the way to handle this. You are going to have 
it drag out over a long period of time, and all the while suspicions 
will become stronger and rumor will become rampant. You will 
bring in the grand jury and I will handle this in the manner in which 
I think it should be handled.” 

The grand jury came in. I read this article to them, and I said 
that I agree in one respect, that it should be if it exists, speedily 
remedied. I said, “Members of the grand jury, it is a very serious 
charge, made by a man who was a candidate for the mayor of the 
city of Phil: adelphia. You will therefore send for him forthwith, not 
tomorrow or next week, and you will require him to give you any 
evidence of any dishonesty or wrongdoing in this office.” 

The grand jury did that, and Mr. Dilworth appeared at my office 
and wanted to see me and talk tome. I said, “I will talk to you after 
you talk with the grand jury. There will be no secrets between us.” 

[ am told that he stamped out of the office with some remarks, went 
before the grand jury, and the grand jury’s report is here, in which 
they said that Mr. Dilworth could not furnish any evidence at all or 
whatever of wrongdoing. 

Senator Fereuson. Was the district attorney in the room with Dil- 
worth? Do you know? 

Mr. McGranery. I think so. I said, “Now, members of the grand 
jury, this is too important a matter.” I instructed them as I have on 
previous occasions that they need not have the district attorney pres- 
ent, that he would only be an adviser to them if they so sought his 
advice, that they would send for Mr. Dilworth again because of the 
very nature of the charge, and that whatever findings they arrived at 
they would place in writing because of the very nature and character 
of it. The grand jury returned somewhere after 8 o’clock that night, 
and the gentle ‘man who was the foreman said that they could not get 
blood out of a stone, but the writing that they filed with the court was 
that the charges were baseless and without foundation. 

Senator Fercuson. Was it a presentment / 

Mr. McGranery. In the nature, just the little paper that they filed 
with the clerk of the court. 
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Senator Fercuson. They didn’t have any right to do anything else 
than to file a presentment, did they ? 

Mr. McGranery. Well, I wouldn't accept anything else, Senator. 
Yes, I think they would have a right to just report back and say what- 
ever they wanted to say 

Senator Fereuson. Does not the Federal grand jury have any other 
right than to file a presentment or indictment ¢ 

Mr. McGranery. The Federal grand jury has plenty of latitude, 
Senator, and they are not governed by particular rules. They have 
very wide latitude, a Federal grand jury. 

Senator Ferauson. Did you ever tell a grand jury or any members 
of the grand jury in New York that they did not hi ave such latitude? 

Mr. McGranery. No, sir; I did not. No, sir; I did not, never 

Senator Ferauson. Did you ever block in any way an investigation 
by a grand jury in corruption in the Attorney General’s office ? 

Mr. McGranery. No, sir. 

Senator Frerevson. As far at the city of New York was concerned. 

Mr. McGranery. No, sir; I did not. Asa matter of fact, Senator, 
I have never in my life, in my long experience at the bar, appeared 
before the grand jury in any capacity. 

Senator Frercuson. Did you ever talk to the foreman of the grand 
jury in New York? 

Mr. McGranery. Yes; I did. 

Senator Fercuson. What did you tell him? In 1945? 

Mr. McGranery. I told him—there was a case, and I forget the 
name of the case now, but. it has been kicking around New York for 
long, long time. Justice Hand, I am not sure, but I think he sort of 
finally cut it off. It was a man who would not accept the sentence, 
He was in the house of detention for a period of some 7 years. Pass- 
ing up all sorts of motions—I don’t recall the case at the moment. 

Senator Fercuson. ] am talking about corruption. 

Mr. McGranery. No none whatever. Now, in that matter—— 

The Cuarrman. Which matter? 

Mr. McGranery. The matter that I think the Senator is referring 
to and the only matter 7 which I ever spoke to the foreman of a grand 
jury, Judge MeGohe ‘vy, he was the United States Attorney in New 
York, and he told me about this gentleman, this foreman, had told him 
that he wanted to supersede him, Mr. MeGohey 

Senator Frereuson. They wanted to look into a matter that they 
felt the Attorney General wouldn't do, and they wanted to look into 
it, and they wanted to look into it just like this grand jury that you 
were telling what to do in Philadelphia. 

Mr. McGranery. That is right. Mr. MecGohey, when he advised 
me of that, and told me 7 nature of the case, and I think the defend- 
ant’s name was McCann, I did say “Who is the judge that has charge 
of this grand jury, John,” and he told me it was Judge Goddard. 

I said, “I will not, unless there is some real cause shown, permit you 
to be superseded,” 

I would like to state my position and make it clear to Judge God- 
dard. I did so and Judge Goddard then said, “I feel that you should 
have the foreman of the grand jury and let him know.” So that was 
done. But that had nothing to do with corruption. 

Senator Frrcuson. Did the judge and you prevent the foreman 
from going into this matter over the head of the Attorney General ? 








NOMINATION OF JAMES P. McGRANERY 49 


Mr. McGranrry. No, sir; we did not. They could go in over the 
head of the district attorney but we would not furnish them. I said 
1 would not supersede McGohey. I would not furnish any other 
counsel. ; ; 

Senator Freravson. Why would they want to go over the head of 
the attorneys that you had there? ; 

Mr. McGranery. Well. if you want to go into that long record, Sen- 
ator, it is there. 

Senator Ferauson. I do want to go into it, and I intend to go into it. 

Mr. McGranery. I had no other reason other than it was one of 
those things that had been dragging on for years. 

Senator Fercuson. I will ask the Attorne ‘vy General’s office to = 
duce from the office all of the records that the ‘vy have on the matter in 
relation to what you are discussing. 

The Cuatrman. Can we get it identified, get some identification ¢ 

Mr. McGranery. I can’t make it too clear to you, Senator—— 

The CHairMAN. Just a moment, Judge. 

Senator Frereuson. I will give it clarification on the record. 

The CHairMaANn. Then we can make the request to the Department. 

Mr. McGranery. I can’t make it too clear to you, Senator Fergu- 
son, that at no time did I ever prevent the grand jury from doing what 
it wanted to do. 

Senator Frercuson. We will see what the records show. 

The CHARMAN. Let him answer the question. 

Mr. McGranery. At no time did I say that you cannot do that. I 
said I will not furnish you, I said T will not supersede Mr. McGohey, 
because to supersede Mr. McGohe ‘vy in the particular matter would be 
to acquiesce that Mr. MeGohey had something to do with the ec ase, 
which was years before he became an attorney. 

The CHarrman. The Department of Justice will kindly furnish the 
files, 

Senator Magnuson. What case is this? 

Mr. McGranery. I think it might be the MeCann case, so-called. 
It is familiar around there in the criminal division. 

The CHarrmMan. I want to say, with reference to the party that was 
mentioned here, the report of the staff contains this statement: 

Upon personal interview District Attorney Dilworth prefaced his comments by 
stating that he should make it perfectly clear that he had a long, bitter and 
continuing personal feud with McGranery, and that obviously his appraisal of 
the man would be flavored by his personal dislike. 

That is in the report of the staff before this committee. Let me say 
to the committee that the chairman had access to FBI reports on this 
nominee. In addition to everything in the FBI reports, and in view 
of the fact that I could not present the FBI reports to the full com- 
mittee, I had the staff of this committee make a separate investigation 
during the absence of the chairman since the last meeting of the 
committee, and that report, a part of it, was read to you yesterday by 
counsel, and it is available to the committee here now. It was because 
I couldn’t use the FBI reports, I could not show them to the full com- 
mittee, I thought it best to have the staff make a separate investigation. 
It is not as thorough, not as far-reaching, not as voluminous, as the FBI 
report, but touches the essence of what appears in the FBI report. 
The FBI reports never form conclusions. They state reported facts 
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or rumors. They never form conclusions. The staff in this instance 
did, as was read to you yesterday, form a résumé or conclusion. That 
is the interruption I had. 

Senator Smirn. Mr. Chairman, it seems to me that there are two 
or three pertinent paragraphs in Judge McGranery’s answer that 
ought to go in here, and in the court’s memorandum. I don’t know 
why the judge did not put this in to start with. I will read the para- 
graph 10 of the answer of James P. McGranery, which seems to have 
been filed September 30, 1948, in the District Court of the United 
States for the Eastern District of Pennsylvania, civil action No. 8821: 

10. For further defense to the matters set forth in the complaint— 

This is not in the record so far, is it ? 

The CHatrMan. No, sir. 

Senator Smiru (reading) : 
the defendant alleges that during the period from 1939 to 1944, bills for premiums 
upon the bond entered by the United States Fidelity & Guaranty Co. were for- 
warded to this defendant paid by him out of his own funds. The total of said 
payments amounted to $500. Proceedings were instituted by the United States 
Government in the United States District Court for the Eastern District of Michi- 
gan for the forfeiture of the aforesaid bond. By reason thereof, compensation 
was paid by the defendant to counsel for the bonding company, Payne & Payne, 
in the sum of $301 paid by check July 28, 1944, in order to exonerate the bail. 
Additional expenses authorized by Joseph McGarrity paid by this defendant out 
of his own funds in connection with the transaction amounted to approximately 
$600. This defendant is entitled to be paid from the sum of $5,000 so deposited 
with him. The afore-mentioned sums, leaving a balance now in the hands of this 
defendant for which he is liable and willing to account, in the sum of $3,599. 

Then on page 6 there in the defendant’s counterclaim for inter- 
pleader, paragraph 15: 

Defendant claims no beneficial interest in the balance in his hands in the 
amount of $3, 509, but is a mere stakeholder. ; 

In the record, in the judgment, appears that the court’s judgment 
was for $3,599. The verdict of the jury was for the sum of $3,843.60, 
less the sum of $250 for which counsel for the defendant MeGraner Vv 
shall have judgment, each party to pay his own costs. So it would 
appear that the judgment of the court was for the amount of some- 
thing less than $3,599, which Judge McGranery admitted he held as 
stakeholder, only. I think that ought to g6 into the record. 

Mr. McGranery. Thank you very much, Senator. 

The Cramman. I think the pleadings should go into the record. 

(The information referred to follows:) 


IN THE DISTRICT OF THE UNITED STATES FOR THE EASTERN District OF 
PENNSYLVANIA 
Civil Action No. 8821 
James Brislane. Individually and as Trustee ad litem for Clan-Na-Gael of 
New York, an unincorporated association, Plaintiff, v. James P. McGranery, 


Defendant. 
ANSWER 


AND NoW COMES JAMES P. McGRANERY, Defendant above named, and makes 
answer to the Complaint, as follows: 

1. Admitted on information and belief. 

2. The Defendant has no knowledge as to whether James Brislane, the Plain- 
tiff, is a member of the so-called Clan-Na-Gael, and demands proof thereof if 
material to this cause. The Defendant has no knowledge as to whether or not 
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the Clan-Na-Gael of New York is an unincorporated association with offices 
in the State of New York, and demands proof thereof if material to this cause. 
As to whether or not any member or officer of the Clan-Na-Gael of New York 
is or ever was a citizen of the Commonwealth of Pennsylvania, the Defendant 
has no knowledge and demands proof of the same. 

3. Admitted. 

4. It is admitted that the matter for which suit is brought, exclusive of costs 
and interest, exceeds the sum of $3,000.00. 

5. Admitted. It is also averred that the said Thomas F. Chawke, Esquire, 
secured the entry of the said bond by the United States Fidelity and Guaranty 
Company and arranged to indemnify the said Company for entry of the said 
bond at the request and upon the written indemnity of this Defendant. 

6. Denied. On the contrary, it is averred that Joseph McGarrity, who was a 
client of the Defendant, and who was a friend of the same Sean Russell, de- 
posited with this Defendant, on or about February 29, 1940, the sum of $4,000.00 
of his (McGarrity’s) own private funds in order to secure this Defendant in 
the event that the Defendant should be called upon to make good his indemnity 
of Thomas F. Chawke, Esquire, in the event of a forfeit of the bond hereinabove 
referred to. Defendant admits the execution by him of the said receipt, copied 
as Exhibit A to the Complaint, but avers that the same discloses that the said 
funds were received by this Defendant from Joseph McGarrity for the pur- 
pose above set forth. 

7. Denied. On the contrary, it is averred that on or about March 21, 1940, 
the said James Brislane, Plaintiff, came to the Defendant with $1,000.00 which 
Defendant was informed, believes and avers was the property of Joseph Me 
Garrity for delivery to Defendant to be held by Defendant as security to him 
for the same purpose as the $4,000.00 delivered to him by Joseph MecGarrity on 
February 29, 1940. The receipt copied as Exhibit B to the Complaint dis- 
closes that such was the purpose for which the said sum of $1,000 was de- 
livered to Defendant. Defendant avers that the statement in the receipt that 
the said sum was to be returned to James Brislane in the event that no loss 
was suffered as a result of indemnity supplied by Thomas F. Chawke, Esquire, 
was understood by this Defendant and by the said James Brislane to call for 
a return of the said sum to the said Brislane in order that the latter might 
return it to the said Joseph MeGarrity, or dispose of it in accordance with the 
directions of the latter. Joseph MeGarrity was at the time a very sick man, 
suffering from the illness from which he shortly thereafter died, and James 
Brislane was merely a messenger for the purpose of this transaction. The 
Defendant further states that the said two receipts, Exhibits A and B of the 
Complaint are not effective assignments by the said Joseph MeGarrity either 
to the said Brislane or to the said Clan-Na-Gael an incorporated association 
of the State of New York. 

8S. Admitted 

9. It is denied that the Plaintiff has ever personally made any demand upon the 
Defendant for delivery to him of any part of the $5,000.00, the subject of the con 
troversy in this proceeding, nor has the Plaintiff at any time offered to pay the 
costs and expenses incident to the posting of the bond. It is averred that shortly 
after the death of Joseph McGarrity three persons, residents of the City of 
Philadelphia, State of Vennsylvania, called upon the Defendant representing 
themselves as a duly authorized committee of the Clan-Na-Gael of the City ot 
Philadelphia and demanded the delivery to them of said funds. At the time of 
such demand Defendant advised this so-called committee that the bond was in 
full force and effect, that his obligation was outstanding and that the money did 
not belong to them and they had no legal claim upon it. Several vears later, on 
April 9, 1948, Plaintiff Brislane through his counsel, Alfred A. McGowan, attorney 
at law of the City of New York, wrote Defendant a letter making a demand for 
the aforesaid $5,000.00 to be returned to James Brislane individually. Defendant 
declined said demand and orally informed counsel for Brislane that his elient 
had no legal claim to said funds. On May 19, 1947, Defendant received a letter by 
counsel for so-called Clan-Na-Gael from Dennis O. L. Cohalan, a member of the 
Bar of New York, stating that he had been retained by the Clan-Na-Gael to insti 
tute proceedings to recover the sum of $5,000.00 held by the Defendant, and the 
Defendant has thereafter received several other communications from said 
Cohalan alleging to represent the same client, Clan-Na-Gael. To the best of 
Defendant's information and belief, no one except the legal representatives of 
Joseph McGarrity, deceased, has any interest in the fund, upon which such a 
demand could be based. 
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10. For further defense to the matters set forth in the Complaint, the Defend- 
ant alleges that, during the period from 1939 to 1944, bills for premiums upon 
the bond entered by the United States Fidelity and Guaranty Company were for- 
warded to this Defendant and paid by him out of his own funds. The total of said 
payments amounted to $500.00. Proceedings were instituted by the United States 
Government in the United States District Court in the Eastern District of Michi- 
gan for the forfeiture of the aforesaid bond. By reason thereof, compensation 
was paid by the Defendant to counsel for the bonding company, Payne and Payne, 
in the sum of $301.00 paid by check dated July 28, 1944, in order to exonerate the 
bail. Additional expenses authorized by Joseph MecGarrity paid by this De- 
fendant out of his own funds in connection with the transaction amounted to 
approximately $600.00. This Defendant is entitled to be paid from the sum of 
$5,000.00 so deposited with him the afore-mentioned sums, leaving a balance now 
in the hands of this Defendant and for which he is liable and willing to account, 
in the sum of $3,599.00. 

11. The Defendant believes and, therefore, avers that the said sum is properly 
the property of the said Joseph McGarrity, who died on August 5, 1940, leaving a 
Last Will and Testament, duly probated, upon which Letters Testamentary were 
granted to the Executors named therein, namely, Kathryn McGarrity, the Rev- 
erend Peter McGarrity, and William C. Carroll. Notice of this proceeding has 
been duly forwarded by counsel for the Defendant to said Executors, to the end 
that they may intervene if they see fit to present the claim of the Estate to these 
funds. Following such notice, the Executors of the said Estate of Joseph McGar- 
rity have made demand upon this Defendant for payment to the said Estate of 
the said funds. 

COUNTERCLAIM FOR INTERPLEADER 


By way of Counterclaim to the matters set forth in the Complaint, the De- 
fendant states as follows: 

12. Kathryn MeceGarrity, the Reverend Peter MeGarrity, and William C. Carroll 
are citizens of the State of Pennsylvania, and Plaintiff, James Brislane, is a 
citizen of the State of New York. 

13. The averments of Paragraphs 1 to 11 inclusive, of this Answer are 
incorporated in this Counterclaim as if fully set forth therein. 

14. The said Kathryn MecGarrity, the Reverend Peter McGarrity, and William 
€. Carroll, as executors of the Estate of Joseph MeGarrity, have made demand 
upon this Defendant for the said sum of $5,000.00, deposited as set forth above, 
or so much thereof as remains, and this Defendant has been and is exposed 
to claims by Plaintiff as well as by the Estate of the said Joseph MecGarrity 
for the aforesaid sums and needs relief from the inconsistent claims made upon 
him. 

15. Defendant claims no beneficial interest in the balance in his hands in 
the amount of $3,599.00, but is a mere stakeholder. 

16. There is no dispute or controversy between Defendant and Kathryn Me- 
Garrity, the Reverend Peter McGarrity, and William C. Carroll, as executors 
of the Estate of Joseph McGarrity, that the only sum for which Defendant is 
liable and required to account is the balance in his hands in the amount of 
$3,599.00. 

17. Defendant has paid into the registry of this court the sum of $3,599.00, to 
abide the judgment of this court. 

WHEREFORE, Defendant demands: 

1. That the Court order Kathryn McGarrity, the Reverend Peter McGarrity, 
and William C. Carroll, Executors of the Estate of Joseph McGarrity, to respond 
to the Complaint and to this Counterclaim. 

2. That the Court order the Plaintiff and Kathryn McGarrity, the Reverend 
Peter McGarrity, and William C. Carroll, as Executors of the Estate of Joseph 
McGarrity, to interplead their respective claims. 

3. That the Court adjudge whether the Plaintiff or Kathryn MeGarrity, the 
Reverend Peter McGarrity, and William C. Carroll, as the Executors of the Estate 
of Joseph McGarrity, is entitled to the balance in the Defendant’s hands in this 
ease, 

4. That the Court discharge the Defendant from all liability in the premises 
except to the person it shall adjudge entitled to the sum of money. 


5. That the Court award to this Defendant his costs and attorney’s fees. 


Rosert T. MOCRACKEN, 
Attorney for Defendant. 
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IN THE DistrRICT COURT OF THE UNITED STATES FOR THE EASTERN DISTRICT OF 
PENNSYLVANIA 


No. 8821 Civil. Filed June 10, 1949 


JAMES BRISLANE, INDIVIDUALLY AND AS TRUSTEE AD LITEM FOR CLAN-NA-GAEL OF 
NEw YorK, AN UNINCORPORATED ASSOCIATION, PLAINTIFF, 1S. JAMES P. Mc- 
GRANERY, DEFENDANT, AND KATHRYN MCGARRITY, THE REVEREND PETER MCGAR- 
RITY, AND WILLIAM C, CARROLL, EXECUTORS OF THE ESTATE OF JOSEPH MCGARRITY, 
DECEASED, INTERVENORS 


Richardson Dilworth and James A. Sutton, of Philadelphia, Pennsylvania, 
for plaintiff, 

Robert T. McCracken, C. Russell Phillips, and Churchill Phillips, of Phila- 
delphia, Pennsylvania, for Defendant James P. McGranery ; 

James F. Masterson, of Philadelphia, Pennsylvania, for intervenors, Execu- 
tors of the Estate of Joseph McGarrity, deceased 


JUDGE’S MEMORANDUM 


To BLAKE KENNEDY, J. (Assigned) 
Dated June 7, 1949. 

The above-entitled cause is before the Court on motions for judgment n. o. v. 
and for a new trial on behalf of defendant James P. MeGranery and the executors 
of the estate of Joseph McGarrity, deceased. <A trial was had in the above-named 
Court on March 2S and 29, 1949, before the Court and jury, resulting in a verdict 
for plaintiff. Inasmuch as the trial Judge was leaving shortly for his own dis- 
trict, the defendant and intervenors asked the Court to suspend the entry of 
judgment upon the verdict pending the filing of a motion n. o. v. and for a new 
trial, permitting the same to be presented on trial briefs. This procedure was 
agreed upon by Court and counsel. Such trial briefs having now been filed, the 
case is before the Court for disposition. 

A brief sketch of the circumstances out of which this controversy arose is 
as follows: One Sean Russell, an Irish patriot, was in this country evidently 
for the purpose of at least provoking sympathy in the cause of Treland’s freedom, 
He was evidently sponsored to some extent by Joseph McGarrity, whose estate 
is represented in the litigation. This was some time during the vear 1939 when 
Russell was conducting his campaign in Detroit, Michigan, which was at the 
identical time the King and Queen of Great Britain were visiting in the neigh 
boring Dominion of Canada, Either on account of the alarm arising out of 
this situation or on account of the expiration of the visa held by Russell, he 
was taken before the Immigration authorities and held pending his return to 
his native Ireland, such return at that time being impractical An attempt 
was made to work out a solution which was finally participated in by defendant 
MeGranery and the President of the United States, Franklin D. Roosevelt 
resulting in a plan which permitted Russell to be released upon a bond given in 
the sum of $5,000.00 to guarantee his appearing if needed by the Immigration 
authorities. This bond was subsequently arranged for and posted with a recog 
nized bonding company as surety In order to effect this, however, an at 
torney by the name of Chawke in Detroit became personally responsible to the 
surety company for any loss which might occur on account of a default in the 
conditions of the bond. Chawke thereupon requested that the friends of Russell 
should assume the indemnity to the bonding company in the sum of $5,000.00, 
and this fund was raised and placed in the hands of the defendant James P. Me 
Granery as stakeholder. The matter ran along with the bond still in existence 
for some years and with MeGranery paying the premiums thereon yearly out 
of the indemnifying fund in his hands. Later the United States brought an 
action on the bond but, Russell having left the country in the meantime, that 
snit was decided in favor of the bonding company and the bond thereby released 
Then arose the question as to the disposition of the funds in the hands of Me- 
Granery. Varied negotiations were conducted which did not result in a set 
tlement of the controversy, eventually leading to the beginning of this suit to 
recover the balance in the hands of the defendant MeGranery less his legitimate 
deductible expenses. Upon the institution of this suit, defendant McGranery 
aid into the registry of the Court $8,599.00, which he estimated as the amount 
which should be recoverable against him. In the meantime. at the defendant 
McGranery’s suggestion, the executors of the estate of Joseph McGarrity were 
brought in and filed an appropriate claim to the proceeds in defendant’s hands 
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The jury returned a verdict in favor of the plaintiff in the sum of $3,843.60 which 
was $244.60 more than the amount deposited by the defendant. Subsequently 
counsel for all parties agreed that the sum of $250.00 of any award should be 
deducted and paid to the attorney for the defendant McGranery as he was a 
mere stakeholder in the proceeding. Before the submission of the case to the 
jury, certain points of charge were presented on behalf of the defendant and the 
executors which were refused by the Court and exceptions allowed. Certain 
parts of the evidence may be mentioned in a discussion of the motions. 

The first point raised in respect to the motions and included in the points for 
charge is that the plaintiff's claim is unenforceable because of the fact that it 
seeks to accomplish an illegal purpose in violation of 18 U. S. C. 960, which pur- 
ports to punish as unlawful any military or naval expeditions or enterprise to 
be carried on in the United States against the territory or dominion of any 
foreign state. It must be admitted that the matter here in controversy con- 
cerning the recovery of a deposit to secure a bond given for the lawful conduct 
of a patriot of another country is in itself a perfectly lawful enterprise. There 
is no proof that Russell was indulging in any unlawful acts by carrying on his 
campaign to secure the freedom of Ireland while he was in this country and at 
the time the bond was given. If he were, then McGarrity and the defendant 
McGranery were equally guilty as was Russell himself, as they had exploited 
and promoted his patriotic campaign. On the other hand, if the contention is 
that the money now sought to be recovered on behalf of the plaintiff and the 
organizations on whose behalf he sues, there is no evidence before the Court 
which justifies the conclusion that this money is to be used in promoting an 
iNegal campaign in this country against a foreign state. The mere fact that 
money was raised in this country in a collateral Way to promote the freedom of 
Ireland does not justify the conclusion that it was to be used in bringing about 
an unlawful enterprise to be carried on in the United States. Neither does the 
fact that some people who testified that they had fought in the Irish Army ia 
actual combat justify the conclusion that they were doing anything wrong in 
this country in still promoting their faith in the cause of freedom for Treland. 
But, finally, the interpretation of this statute as laid down in U.S. v. Trumbull 
(48 Fed. 99), under the circumstances of this case, to Iy mind, clearly shows 
that the case does not come within the scope and purview of the statute herein- 
before noted. 

The next point raised by defendant and the executors is that the action was 
not brought by the proper plaintiff. In this respect, counsel urges ‘that the 
Court has no jurisdiction because the actual plaintiff is an unincorporated 
association known as the “Clan-Na-Gael of New York”, but for which James 
Brislane, the plaintiff, is suing as trustee and the evidence shows that later 
they were combined with an incorporated association in New York known as 
the “Irish Republican Veterans, Ine.” In this respect, however, I view the 
Situation that this is in its nature a suit actually in the name of the plaintiff who 
holds a diversity of citizenship between himself and the defendant. In other 
words, it is a sort of class-action in which the rule regarding diversity of citizen- 
ship does not destroy the jurisdiction of the Court because some of the parties 
who belong to the unincorporated association are residents of the same state 
with defendant. A number of cases have been cited by counsel for plaintiff 
to justify this conclusion, among them Philadelphia Local 192 v. American Fed- 
eration of Teachers (44 F. Supp. 345). In addition, it seems to me under the 
evidence in the case that the suit might well have been prosecuted individually 
by Brislane inasmuch as the documentary evidence clearly shows that when 
the obligation of the bond was discharged the money was to be returned to 
him However, the evidence shows Brislane was attempting to recover the 
money on behalf of those members of his organization who had put it up for 
the purposes of indemnifying the bonding company. 

Counsel for plaintiff suggest a willingness to amend the caption to conform 
to the proofs in the case but in view of my understanding of the situation no 
motion having been made for this purpose, I am of the opinion that it is not 
necessary. 

The next point made by counsel for plaintiff of the executors is that the verdict 
is against the evidence. I see no merit in this contention for the reason that 
the jury in its deliberations had all the exhibits before it and could easily 
compute the amounts to which they thought the defendant was entitled for legiti- 
mate disbursements and evidently found no difficulty in ascertaining the ap- 
proximate amount which was allowed as legitimate expenses, as is fully analyzed 
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in the brief of plaintiff. As to any contention that the verdict is otherwise 
against the evidence, this cannot be sustained. A reference to the testimony 
of the exhibits in the case over the admitted signatures of McGarrity and de- 
fendant McGranery introduced as Plaintiff's Exhibits 1, 2, and 5, conclusively 
show that the money deposited was to be returned to the Clan-Na-Gael in the 
event no loss was suffered in connection with the giving of the bond. This 
evidence, in connection with all the other evidence in the case, in my view, justi- 
fied the conclusion of the jury that the plaintiff was entitled to the recovery of 
the money. The evidence on behalf of the defendant that McGarrity had ad- 
vanced the money personally was not sufficient in the mind of the jury to offset 
the written statement of MeGarrity himself, therefore justifying the conclu- 
sion of the Court that the verdict of the jury on the merits of the controversy 
was not against the evidence 

The remaining point raised in the motions concerns the remark of counsel 
at the trial in that, being improper, a new trial should be granted. This is 
mportant and should be given full consideration. Upon the trial the so-called 
improper remark was made by counsel for plaintiff, presumably within the hear- 
ing of the jury although the Court did not hear it at the time. Counsel for 
plaintiff thereupon admitted the statement, apologized for it stating that it was 

“smart ¢rack” made because of his own personal feelings, whereupon the 
Court specifically charged the jury to ignore the statement completely and that 
It was not in any way, shape or form material to the decision of the case as to 
the facts and likewise in the formal instructions at the conclusion of the trial, 
again mentioned the matter and admonished the jury to the same effect. Evi- 
dently the feeling which existed between Mr. Dilworth, counsel for plaintiff, 
and Judge MeceGranery, the defendant, was far from amicable and in some 
respects perhaps counsel for plaintiff was goaded into his unfortunate re- 
mark. As for example, as shown by the record on pages 34 and 35, the defendant 
himself made an unfortunate remark in connection with a question as to 
whether the defendant McGranery had solicited or contemplated the collection 
if attorney’s fees out of the funds in his hands as had been stated by attorney 
Vizard who had previously represented the plaintiff in an attempt to collect 
the funds in the defendant’s hands. To this the defendant replied that such 

contention was a “down-right lie, made out of whole cloth” and that counsel 
for plaintiff nade it up himself. Later in the trial Vizard as a witness testified, 
at pages 68 and 69 of the record, that the defendant MceGranery suggested that 


he, MeGranery, should have a fee for his legal services of about $1,500 and 
hat he had about a thousand dollars worth of expenses and would be willing 
to repay a balance of $2,500 In view of the testimony relating to the entire 
emsode, perhaps the statement of the defendant to counsel that he had made up 
the story out of whole cloth was subject to as much criticism from the stand- 


point of improper conduct as was the remark of plaintiffs counsel. Suffice it 
fo say that at the time of the trial I then felt that while the remark of counsel 
was unfortunate, but having no bearing upon the facts in the controversy upon 
which the jury would pass, it did not require the withdrawal of a juror so as 
to effect a mistrial, nor do T now feel that it was of sufficient importance for 
the granting of a new trial 

The circumstances of this case strongly suggest to me that the “fighting Trish 
American patriots” should somehow settle their differences over a comparatively 
small sum before it is eaten up by counsel fees and Court costs and further 
enlarging the animosities out of which the case primarily grew 

For the reasons stated the motion for judgment notwithstanding the verdict 
and for a new trial on behalf of the defendant and the intervenors will be jointly 
ind severally overruled and the Clerk is hereby directed to enter judgment in 
favor of the plaintiff and against the defendant and intervenors in accordance 
with the verdict of the jury, for the sum of $3,843.60 less the sum of $250 for 
which counsel for defendant McGranery shall have judgment, each party to pay 
his own costs 


Senator Sumirn. All right. And then the order of distribution by 
T. Blake Kennedy, by the court: 

And now, this 25th day of June 1949, the defendant, James P. MeGranery, 
having deposited in the registry of the court the sum of $3,599, and judgment 


having been entered for the plaintiff in the amount of $3,593.60, and in favor of 
the defendant, James P. MeGranery, in the amount of $250 
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Now therefore, by agreement of the parties, it is ordered adjudged and decreed 
as follows: 

The clerk is directed to pay out of the funds in his hands in the registry of the 
court, to the plaintiff, James Brislane, the sum of $3,593.60, and to the de- 
fendant, James P. McGranery, the sum of $5.40, and upon payment of such sums, 
the clerk is directed to mark the said judgment satisfied. 

RicHarp Dr_worrn, 
Attorney for Plaintiff James Brislane. 
Ropert T,. MCCRACKEN, 
Attorney for James P. McGranery. 


The CuarrMan. Those will go into the record. 
(The information referred to follows:) 


IN THE District Court OF THE UNITED STATES FOR THE EASTERN DISTRICT OF 
PENNSYLVANIA 


No. 8821 Civil 


JAMES BrRISLANE, INDIVIDUALLY AND AS TRUSTEE Ap LITEM vor CLAN-NA-GAEL 
OF NEW YorK, AN UNINCORPORATED ASSOCIATION, PLAINTIFF v. JAMES P. Mc- 
GRANERY, DEFENDANT, AND KATHRYN MCOGARRITY, THE REVEREND PETER Mc- 
GARRITY AND WILLIAM C. CARROLL, EXECUTORS OF THE ESTATE OF JOSEPH 
McGarrity, DECEASED, INTERVENORS 


ORDER OF DISTRIBUTION 


Anp Now, this 25th day of June 1949, the Defendant, James P. McGranery, 
having deposited in the registry of the Court the sum of $3,599.00, and judgment 
having been entered for the Plaintiff in the amount of $8,593.60, and in favor of 
the Defendant, James P. McGranery, in the amount of $250.00, 

Now THEREFORE, by agreement of the parties, it is ordered adjudged and de- 
creed as follows: 

The Clerk is directed to pay out of the funds in his hands in the registry of 
the Court, to the Plaintiff, James Brislane, the sum of $3,593.60, and to the 
Defendant, James I’. MeGranery, the sum of $5.40, and upon payment of such 
sums, the Clerk is directed to mark the said judgments satisfied. 

By the Court: 

T. BLAKE KENNEpy, Judge 

Entry of the foregoing order is hereby approved. 

RICHARDSON DILWORTH, 

ittorney for Plaintiff, James Brislane, ete. 
Rovert T. McCracken, 

Attorney for James P. McGranery. 


he 4 HAIRMAN. Let me say with reference to one question which 
arose here, I have in my hand a confidential report from the FBI, 
with reference to the disappearance of the man Russell, for whom this 
bond was posted. It states, and I will state it in substance, that rumors 
have it that he died in Spain. Other rumors have it that he died 
somewhere between Spain and his country of Ireland. But the last 
rumor was to the effect that he had departed this life some time along 
in 1943 or 1944. That is from the confidential report. 

Senator SmirH. There is one other question I want to ask, Judge 
MeGranery, and it might be considered impertinent. 

Mr. MoGranery. Anything you would say I would not consider 
impertinent. 

Senator Smitu. Thank you very much. Judge McGranery, you first 
were given the sum of $4,000 ai then later $1,000. 

Mr. MoGranery. Yes, s 

Senator Sairrn. Will oon tell us whether or not during all of the 
period of time that that fund was in your custody, you used that fund 
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for, or any part of it for, your own benefit or was there ever a shortage 
in that fund, or was it preserved intact for the purpose for which 
it was originally deposited with you ¢ 

Mr. McGranery. I will be glad to answer that, Senator. That fund 
was preserved intact. I never even disturbed the envelopes. They 
were brought from the House of Representatives, when I went to the 
Department of Justice, from the safe there, and put into the safe 
down here. When I went home to go on the bench they were put in my 
safe deposit box. I had recorded the numbers of the bills, left that 
number with the clerk of the court on each bill, because one of them 
was a $1,000 bill and the other, the balance was in 40 $100 bills. The 
expenses that I paid 1 paid with my own check. ; 

Senator Smiru. I thought I remembered your saying something 
like that yesterday, but I thought it should be cleared up definitely. 

Mr. McGranery. Thank you, Senator. 

The CHairmMan. All right, Senator Ferguson. 

Senator Ferguson. | have some questions in relation to the Amer- 
asia case, Judge. 

Mr. MoGranery. Yes, sir. 

Senator Frereuson. I have an article written in the press by Fred 
Woltman, Scripps-Howard, April 4. 

Mr. MoGranery. Of this year? 

Senator Ferguson. Yes, 1952. You are quoted here about the docu- 
ments that were taken by Jaffe and others in the Amerasia case. 

It is the most innocuous document, outside of the fact that something of a top 
secret nature came out of the Navy Department. 

Did you make that statement ? 

Mr. McGranery. Senator, can I answer you by saying exactly what 
Mr. George Sokolsky said in his apology? 

The Cuamrman. The question is did you make that statement ? 

Senator Frerevson. I am not talking about Sokolsky. 

Mr. McGranery. [| may or may not have made such a statement. 

Senator Ferguson. Did you examine these papers and make any 
statements in relation tothem? You are quoted in this article as hav- 
ing made such statements. 

Mr. McGranrery. Senator, that I made no examination of the papers 
until after the hearing before the House committee on May 15, and 
then in the meantime there had been some cursory examination made. 
Now, I don’t know whether the Senator is aware of what the general 
situation was and is with respect to the documents in the Amerasia 
case. There are two sets. One set was a set obtained by OSS, and 
another set was one by the FBI. As TI said yesterday—— 

Senator Fercuson. Did you see all of the documents? 

Mr. McGranery. No, sir, I did not. 

Senator Frrauson. Did you ever talk to Jaffe? 

Mr. McGranery. No, sir, I did not know any of the defendants. 

Senator Ferauson. Did you ever see Jaffe ? 

Mr. McGranery. Not to know him, sir, no. 

Senator Frreuson. Did you ever make this statement : 

We held the one fellow Jaffe in our office, to get a plea of guilty from him. The 


deal was made there. If we had not handled it in that way, I do not think we 
would have had any case at all. 
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Mr. McGranery. If you will read the record of that, Senator, that 
statement was made following the statement made by Mr. Hitchcock 
and Mr. McInerney who were handling the criminal a of the case 
and they had already testified before the committee. I did not appear 
before the committee. 

Senator Ferauson. No, but did you make that statement that a deal 
had been made there ¢ 

Mr. McGranery. That is exactly right. 

Senator Frrauson. You made that statement ? 

Mr. McGranery. That is right; ves, sir. 

Senator Ferevson. Did you know what the deal was? 

Mr. McGranery. No, sir; I did not. 

Senator Fercuson. Were you ever consulted in relation to this deal ? 

Mr. McGranery. No, sir; I was not. 

Senator Frereuson. I will ask you now as an Attorney General 
whether you believe it is proper to have a defendant remain and not be 
able to obtain the evidence that he might be able to use to free himself ? 

Mr. McGranery. No: I don’t think it is proper at all. 

Senator Fereuson. You do not think it is proper. 

Mr. McGranery. No, sir. 

Senator Fercuson. Do you think it is proper for an Attorney Gen- 
eral to take a man to court under the guise that he has a case against 
him, knowing that he cannot prove his case and get the man to plead 
guilty ¢ 

Mr. McGranery. No, sir; I would not. 

Senator Frrovson. Then do you know what happened in this case ? 
Isn't that exactly what the Attorney General’s office said what 
happened ? 

Mr. McGranery. I think you better get Mr. McInerney and the 
others who handled that case, Senator. I can’t answer that. 

Senator Ferguson. I am asking your opinion. 

Mr. McGranery. I am afraid I would not want to express an 
opinion. 

Senator Frrcuson. But you say now you do not countenance any- 
thing like I have stated now. If a man, you know you can’t. prove 
a case against him, and you take him to court under the guise that 
you can and get him to plead guilty—— 

Mr. McGranery. I think my record as a judge would indicate that, 
too, Senator. 

Senator Fercvson. You do not believe in that? 

Mr. McGranery. I do not. I believe in constitutional means. 

Senator Frercuson. If you can prove a case all right. 

Mr. McGranery. That is right. 

Senator Ferauson. Do you believe in making a deal with the judge, 
where you don’t have a case, that he will find the fellow if you can 
get him eae ad guilty? 

Mr. McGranery. I don’t believe in making a deal with a judge 
under any circumstances. 

Senator Fereuson. Do you know whether or not a deal was made 
with the judge in this Jaffe case ? 

Mr. McGranery. No, sir; I do not. 

Senator Feravson. You then were not in on these proceedings—— 

Mr. McGranery. No, sir. 

Senator Frrauson. Of pleading this man guilty? 
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Mr. McGranery. No, sir; I had nothing to do with it. 

Senator Fercuson. I was going to say I have no brief for Jaffe but 
L was talking about the legal conditions. 

Mr. McGranery. I understand you thoroughly. 

Senator Fercuson. So you disclaim any knowledge of this so-called 
deal. You were merely repeating what two other men in the office, 
Hitchcock and McInerney, what they had said / 

Mr. McGranery. That is right. 

Senator Fercuson. You were only really repeating what they had 
said ? 

Mr. McGranery. Exactly, sir. 

Senator Frereuson. That is not your own knowledge that there 
was a deal ? 

Mr. McGranery. That is right. That. is exactly right. 

Senator Frerauson. And you disclaim making any statement about 
these documents / 

Mr. McGranery. No, I don’t disclaim making any statements about 
the documents, Senator. What I said was, I may or may not have 
said that. I don’t deny that. But what I did say was that I made 
no examination of the documents only that which happened between 
May 15 of the hearings, of those two hearings, and May 31. At that 
hearing the question came up about these documents and it was indi- 

cated that some of them were innocuous, some of them were obtained 

by burglarizing the Amerasia offices, and had no evidential value at 
all. I was asked about that. and when I said at the hearings, “When 
I go back to the office I will look them over, and if they are there, the 
documents that they were speaking about, you most certainly will 
have them.” And we delivered them all to them on the 31st. Some 
of those documents I did examine. Some I did not. 

Senator Frrevson. Did you find any matters of secrets in the docu- 
ments that you did examine ¢ 

Mr. McGranery. No, sir; I did not. No, sir; I did not. 

Senator Ferguson. Did you ever say that this case was very clumsily 
handled ? 

Mr. McGranery. A part of it; yes, sir, I did. Yes, I did. And I 
think that again Mr. Sokolsky, through his examination of the records 

saw that the OSS had perpetrated a burglary, if you please, on the 
office. 

Senator Frravson. Now, you were very strong yesterday in your 
denunciation of communism. 

Mr. McGranery. Yes, sir. 

Senator Ferauson. I will ask you whether you ever voted against the 
continuation or appropriations to the Dies committee. 

Mr. McGranery. Indeed I did, consistently. I think I was one of 
eight, when there were only eight members 

Senator Magnuson. So did one member of this committee. 

Mr. McGranery. Yes, indeed I did. I thought that the Dies com- 
mittee was doing exactly what the Senator propounded to me a mo- 
ment ago, violating all civil liberties. 

Senator Fereuson. And did you know whether or not they were 
doing a good job on the question of whether or not there were Com- 
munists and subversive activities ? 
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Mr. McGranery. I would not have voted against their appropria- 
tion if I thought so, Senator. No, I did not think they were doing a 
good job. 

Senator Ferauson. You did not think, then, they were going into 
that question ¢ 

Mr. McGranery. Going into what question, Senator? 

Senator Fercuson. The question of communism and subversive ac- 
tivities. 

Mr. McGranery. I had very strong—I suppose you see by this point 
that I am not the sort of a gentleman who takes a very weak position 
if I make up my mind somewhere, and I had very strong feeling that 
the Dies committee was one of political expediency at that time. 

Senator Frerauson. It was the Dies committee while you were in 
Congress. It later became the Un-American Activities Committee. 

Mr. McGranery. That is right. 

Senator Frreuson. Was Dies chairman when you left Congress? 

Mr. McGranery. Martin Dies was chairman. I think so. I think 
I left in 1943 

Senator Ferguson. What do you say about the idea of the Attorney 
General's office listing Communist-front organizations ? 

Mr. McGranery. Do I think it is a good | thing ? 

Senator Ferauson. Yes, or a bad thing, either one. 

Mr. McGranery. I should think that the Attorne »y General should 
follow the will of the Congress in that direction. if you gentlemen 
direct that they should be listed, they should be listed. But I do think 
that there should be legislation directing that. Should be the policy 
of our Government rather than the whim of the individual. 

The CHarrman. Pardon the interruption, Senator. 

Apropos to that, are you familiar with the Internal Security Act 
that was passed by Congress a year and a half or 2 years ago? 

Mr. McGranery. Not too familiar with it. No sir. 

The Cuamman. And if you become Attorney General, would you 
carry out the set of mandates that are set out in that act / 

Mr. McGranery. I most certainly would, Senator. 

The Cuamman. That is right along the ~~ of what you said. 

Mr. McGranery. I certainly would. If is the policy of this 
Congress to do certain particular things, I most certainly would 
follow it. I have a very high respect and regard for Congress and 
don’t know of any better form of government. 

Senator Fercuson. But I am asking you then, you would not con- 
tinue, as I understand it, the listing of Communist-front organiza- 
tions ¢ 

The CuarrMan. I did not catch that to be his answer. 

Mr. McGranery. No, that was not my answer, Senator. My answer 
was that I would prefe r, and I do believe, that there ought to be legis- 
lation along that line. I don’t think that when you leave it up to ‘the 
whim of an individual to list some organization as being Communist 
or anti-Communist—sometimes it gets to be a matter of opinion. 

Senator Frercuson. But does not the McCarran Act now provide 
for that ? 

Mr. McGranery. I just said to the Senator that I am not too 
familiar with his act. 

Senator Fereuson. You were in the Attorney General’s office when 
they were listing these Commie fronts and Fascist fronts and so forth. 
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Mr. McGranery. That is right. 

Senator Fercuson. Then you did not approve of that ? 

Mr. McGranery. Well, you sort of get me around into a spot when 
you say that, when you say I did not approve of it. I suppose, basic- 
ally, you would say that it did not meet with my approval. 

The Cuamman. Why not? 

Mr. McGranery. For the reason that I said, Senator. I feel rather 
strongly that you can get off into your own personal likes and dislikes 
in a matter of that kind, and without the mandate of the Congress. 
Now. the Senator is speaking in the absence of the Security Act. It 
is a pretty high-| iii mnded pr position, Senator, when you leave it up to 
one man to classify a particu lar matter w ithout a direction, as to what 
would be the standard. Now, you gentlemen have set up standards, I 
understand, in your act, as to how and what constitutes something 


« 


subversive. ‘That is clear and that is simple to follow. But it is not 
easy to follow your own liver in the morning. 

The (HAIRMAN. | cihi speaking how of what was done by the 
Depa tient oft Justice, is the Senator from Michigan < speaking, 
ay fi re the so-called MeCarran Act Was en icted., 

Mr. McGranery. Well, we had this—— 

The CrairmMan. Justa moment. And at that time, vou had the FBI 
! aking the investigation 

Mr. McGranery. That is rieht. 

The CuairnMan. And upon that investigation, the Attorney General 


published the list as to whether or not they were subversive. 

Mr. McGranery. That is exactly rignt. 

The Carman. Wouldn't vou have the same now / 

Nin McGr \.NERY. Ye Se nadeed : | will acree W th that. 

The Cuarrman. [Tam not speaking of you. Was t the Depart 
ment of Justice justified when the KB] reported an institution or al 
organization to be subversive, to find it subversive and to so pul h it? 

Mr. McGranNery. Sse | Ol the BI mau vy ind lhvestigatio. 


tainly | would go long with Ue 
Phe CrairMan. Tam taking you back now to your expression that 
vou would not want to go on oo whim of any one man. 


] 
| 


lat is right. 


Mr. McGranery. | 

The CHairnman. That 1 eflects on the Attorney General at the t 
That he \ vas exercising aw him. He Was not dome anvth ho ot 
kind. The FBI was supporting him. Otherwise he would 


made the listing. 

Mr. McGranery. Has the Senator misunderstood me. or have J 
contused it? 

The CHarrnMan. There was an Executive order that set up that pro 
cedure. . , 

Mr. McGranery. That is right. But T will say, and I will repeat 
Senator, that I will certainly follow what the FBI said. 

Senator Frrauson. I am asking you whethe ror not you will con 
tinue the practice of the Attorney General listing Communist fronts 
end Fascist fronts, and so forth, or would vou not 4 

Mr. MeGranery. Based on the FBI reports, my answer to that 
would be “Yes.” 

Senator Frrauson. Do you not know that the loyalty reports, to a 
creat extent, are based upon that, so that they W ll onicdk the various 


MITSG 
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loyalty boards in their judgments as to whether or not people were 
security or loyalty risks / 

Mr. McGranery. I am not too sure. I think before, if I remember 
correctly, that the Attorney General would be in a position to go 
ahead and make a listing even without the FBI. I am not too sure 
about that. 

Senator Magnuson. As I understood your answer, it is that you 
would not like to take this as an Attorney General yourself, but that 
based upon a law of Congress or an Executive order or an investiga- 
tion by the FBI, you would follow that advice / 

Mr. McGranery. There isn’t any question about that. There isn’t 
any question about it. But I certainly would not want to set myself 
up as perhaps a czar. 

Senator Magnuson. That is what you meant by whim ¢ 

Mr. McGranery. Yes, sir. 

Senator Frerauson. Your connection with the Amerasia case, with 
what it was, would that in any way embarrass you in proceeding in 
the Service case, In case he brings an action to set aside the lovalty 
board ¢ 

Mr. McGranery. No, sir: it would not. 

Senator Frrevuson. You feel that vou could properly proceed in 
that case ¢é 

Mr. McGranery. That is right. 

Senator Frréuson. Did you make any statements criticizing the 
lact that people claimed these were secret documents and vou used 
thi expression that “the stolen papers were a mess of pottage” ¢ 

Mr. McGranery. I don’t know whether I said that or not. But 
some of the stolen papers did not have much value in mW opinion, 

senator I} RGUSON, DD fa you think that that should have been sufi 
cient as to their value. a r not a man should be, if he was 
guilty, allowed to plead guilty and be fined merely $2,500 / 

r. McGranery. He shouldn't be fined at all, if that is all there was, 


he should not 1 


to whet her oO 


é ? 
ave been arrested. 


Senator Frrcuson. You mean if the papers were not secret ? 

Mr. McGranery. That is right. If they had no value, if the man 
had done not} no, if thev had been sur reptitiously taken. You asked 
1) } | 1 ay for 

sel or Frerauson. I am ta kine about Jaffe and these people vel 

g the papers out of the State Department. Do you mean that you 
think now, because of the nature of the papers, there should have been 
ho plbistment 


Mr. MceGranery. No, sir: I do not at all, Senator. And I hope 
that I can make my self clear. My position in the Jaffe case is if a 
crime had been committe d it should have been punished. 

Senator Frereuson. If the papers had been obtained illegally by 
the Department of Justice so they could be put into a trial in evi 
dence 

Mr. McGranery. Then they should have been used. 

Senator Frreuson. And were they of a sufficient nature that in your 
opinion they would allow you to have an indictment and a conviction ? 
Or were they a mess of pottage, as you may have said ? 

Mr. McGranery. I don’t know. I never examined them that care- 
fully, Senator. 

Senator Ferauson. Never examined them ? 
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Mr. McGranery. No, sir. It was all over with when I came into 
the case. There was no occasion for me to examine them from that 
angle. The only angle I was supposed to examine them on was that 
] think Mr. Fellows and Mr. Hancock had particular papers that 
they had talked about, whether or not those papers were in the group, 
that is What we were looking for. 

Senator Frrauson. These were classified, some of them top secret 
documents, were they hot 

Mr. McGranery. That is right: ves. 

Senator Surru. I thought I heard an answer there that disturbed 
mea little bit. I thought I heard you say that if the papers were of 
no consequence or no value that a person should not be mdicte wna 
convicted or punished for vetting them no matter how he vot > tha 
out of the State Departrmi nt. 

Mir. MeGranery. | didn’t mean that, Senator. 


Senator Smiru. Do vou draw any distinction between a person who 


might surreptitlou l\ remove or cause to be removed from the Depart 
ment of State, we wv ll sav. documents that dare ¢l ssified or top ecret 
as to whether o1 not thev nre of value or @ \ ie 1a Vou! Op f 
Mr. McGranery. No, sir: I do not think that would make any dif 
ference. If they were cla Hied as to} ecret and they surrept tiously 
removed them. in nis mind, thev are eullty because they may have 


thought thev were Of value. 
Phe CHairMAN. Supposing they were in his custody and classified 


and had no content that was of anv particular value, excepting th 


« 


word classified. Would he have a meht to remove thos from the 
files without violating the law / 

Mir. McGranery. As I understand the law, Senator 

he CHAIRMAN. fs stehn to Hh question. Read the question 

(The question was read by the reporter.) 

\Lr. McGraNery. No: he WV ula not, He would violate the law 
There sa statute that covers It. There is a statute that covers the 
purl ning of anv document. 

Senator Frere Ss x. There is some evidence that Service eave 
formation to Jatle that was at least marked top secret. and then there 

“Orme ¢ vide) ce that paper in Jatfe’s files were marked top secret. 
Ne Ww, Tol vou to | deve is to whe — or not thev are ot value, or Joe 
Stalin’ organization to juicer he Hay think they are of value to him 

Mr. MeGranery. That i ‘cht. That is meht. That follows. 

The CHairman. It is the removal from their place of custody. 

Mr. McGrant ry. And I think I said, and I used the phrase in my 
examination before the committee, I think I said that Clarence Han 
cock, when he raised that question, that “You are as right as a clock.” 
That was the answer that I wave to him when he said “Well, Mr. Me 
Granery, what do you say about removing these papers from the De 
partment regardless of their value.” I said, “That is the point. We 
ought to get the fellows who removed the papers. You are as right as 
aclock.” There is something like that in the record, 

meg I’ ERGUSON. Then you would not be concerned In this case 
I mean, you would not feel th: at you were pre judiced or biased or have 
a eae ithy in the Service case because of any remarks that you made 
about the nature of the documents? 
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Mr. McGranery. No,sir. Asa matter of fact, there would be some 
prejudice, but I think it would be in favor of the Government. Any 
prejudice I had would be in favor of the Government. 

Senator Frrevson. At least you would feel that you could go ahead 
with the trial if he did file. I do not know whether he has filed a 
claim or not, or an action. I do not know what the facts are today. 

Mr. McGranery. I certainly could, Senator. 

The Cuarrman. Are you a . Senator / 

Senator Frercuson. Yes, S] 

The Cuaiman. I have been asked by a member of the Senate to 
inquire of the nominee as to his attitude on what is known as the 
Santa Margarita case. I do not know whether the nominee knows 
what the Santa Margarita case is or not. 

Mr. McGranery. I do not, Senator. 

The Cnairnman. Let me say to you that the Santa Margarita case 
is a case instituted by the Government to settle water rights on the 
Santa Margarita River in California. The pleading of the Govern- 
ment and the attitude of the Government has aroused the people of 
the arid and senniayid areas of the West as sg | have seldom been 
aroused. In other words, if the attitude of the Government is to be 
carried in to Jaw or decision, then the iIrrig: itl ion waters ot the arid 
il dl semial | West would be uncer the control and mandate of the 
F ederal Gove ‘ronment. Mr. Vanech. when he was:head of the Lands 
Division instituted the action in the os Margarita case. If you 
do not know the ease, it is hardly fair to ask you what would be your 
attitude on it. 

Mr. McGranery. I certainly do not know the case, Senator. 

The CHarrman. So I do not think it is fair to ask you a question 
like that. We have asked thata number of times ot Mr. Vanech and 
he has satisfied the record, but the ease still goes on. 

senator F ERGUSON, Mr. ( ‘hairman, I did want to vo into the seizure 
pro} osition, as to whether or not the judge had any more remarks to 
make on his opi ion of inherent powers of the President. 

The CHarmman,. All right. 

Senator Feravsen. Or residuum powers. 

Mr. McGranery, Senator, I think my whole life bespeaks my pro- 
found feeling of the sacredness of one being entitled to their property, 

ind protected in it. Certainly I am for private property. I believe 
that my whole record—and incidentally, if you gentlemen would per- 
mit me, I would like to read into this record an account ot mv steward- 
ship since Vou con hrmed measa judge, and I have filed in that 168 
opinions. 
enator Frravson. I want to know what your legal thinking is on 
this question of inherent power. this co nstitutional que stion of inhe ‘rent 
owers tothe President of the United States. 

Mr. McGranery. My thinking is just exactly what I said to you 
vesterday, ct that I re card as a sac red right the right to pr iv: ate 
property, and there should not be any taking of private property with- 
out _ _ ess, an a only should the Executive exercise any extraor- 
dit ‘ power which he may believe he would have in that direction 
camae: the most extreme circumstances existing at the time. 

Senator Ferevuson. Do you then believe that extreme conditions give 
him inherent power? That isthe question. 
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Mr. McGranery. I believe that the President would have the right, 
for instance, if we were advised that some foe was advancing toward 
our shores, to immediately, without waiting for an act of Congress, 
send our Navy out to meet them, and destroy them. 

Senator Frereuson. He would be acting then as Commander in Chief 
of the forces. 

Mr. MoGranery. Now I am talking about the inherent powers. 
You — yesterday that he was the Executive. I want to know 
whether or not in the word “Executive” vou include “inherent rights.” 
That is, ‘hi at he can do what he desires after he calls the emergency. 

The Cuatrman, As distinguished from implied. 

Senator Frereuson. As distinguished from implied power. Just 
let us keep to these inherent powers. 

Mr. McGranery. You are not going to get into the Steel case at all 

senator kercuson. I am not cone to ask you about it as the Steel 
case. Iam talking about your legal thinking on the Constitution. 

Mr. McGRANERY. | just have a proposition now ot the exer ise ot 
powers under some extreme emergency £ 

Senator Freravuson. Yes. Does the President have the right to ce 
clare uae emergency and then proceed under that claim that he has 
the inherent power ¢ 

Mr. MceGranery. What sort of facts would the Senator include 
that quest ion ? 
senator IC; ASTLAND. Is there any such thing as i herent powers ? 


| nile our Vstem ot cvovernment is there such a Thing a inherent 
powers ¢ {re thev written into the Constitution 7 


Mr. McGvranery. Senator, let us Say this: We know that the Cor 


10} 1! vices 


0 Iv declare War DOV al act o1 Congr 
and vet we hn conjure 1h our own minds a set of circumst Will 
would in effect create a war where vou could not wait for Congress 
to conn nto sessio 


. } ! c ] 1 é ] ] ] 
os wor | ERGUSON, You ado not cliaim.,. Judge. that he can adecial 


Mr. McGranery. I do not know what vou would call it when you 
would aa thre m out to meet a common enemy, sir. 


Sena ee Iie does not declare war. he resists ageressiol 

sen * Kasrtanp. Are those powers inherent or does he get thet 
by virtue of the Constitution f 

Mir. Mi (7RANERY. I think. Se ator, there ive certain rig) 1 it Ve 
have that are not set forth in the rules of the Senate that flow by 
reason of the fact that you are a Senator. ; 

The CnatmrmManx. You are missing the question. You are missing 

» point. The question is a distinction between inherent powers and 


. nplied powers. 

Mr. McGranery. I think that the President of the United States 

tld have the rioht. if ili the interest of our country, to do any al d 

all thu gs necessary to preserve the life, the liberty. and t he property 
of its citizens. 

Senator Frrevson. Then you believe that he has that inherent 
power by virtue of his being President of the United States. 

Mr. McGranery. I believe he has that, but I believe that the circum 
stances would have to be such as to justify that, because you gentle- 
men would impeach him, you would resort to the courts. 
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Senator Feravuson. Wait aminute. Who declares what the circum- 
stances are? The President? 

Mr. McGranery. If they arise that suddenly, yes. 

Senator Freravuson. Then you believe in what the counsel said be- 
fore Judge Pine, what Mr. Baldridge said ? 

Mr. McGranery. No, sir: I do not. 

Senator Frrevson. How do you differ with Baidridge? How do 
you differ with what he said the law was, this Constitution ? 

Mr. McGranery. Well, you are getting me into the Steel case, and 
I have my own idea about that and how I would handle it, and I 
will not diseuss it. 

Senator Suiru. Mr. Chairman, may I ask him one or two questions? 
In the first place, a l ask you, Judge, you said something just now 
about the « Ircumstances and about the President having the powe r 
to send the Navy out to challenge a foe that might be ap proaching our 
shores. You realize, do you not, the minute that you mention that 
sort of a circumstance you are then talking about the President’s 
powers as Commander in Chief of the (\rmy andthe Navy? 

Mr. McGranery. Yes, sir: that is right. 
enator Smiru. That is beyond the point of inquiry, as I under- 
stand Senator Fereuson’s question. 

Senator Ferauson. I was not on that point at all. 

Senator Smrru. You also know.-of course, that when the Presi- 
dent seizes the railroads, he does so under a particular act of Con- 
gress giving him that power. 

Mr. McGranery. That is right. 

Senator Smiru. What I am interested in is whether or not you 
hink that the Presid nt has. first, the power to declare himself such 
an emergency which he may declare that will then give him the 
power to do the things that you think he has the right to do, by way 
of seizure of businesses. If that is so, if that is your theory, then it 
means that one man can declare an emergency, and then act upon 
the emergency, and in the process of acting take over the properties 
and indeed the libe rties of the peop le. 

The Cuairnman. Those are the elements that are involved in this so- 
called inherent power 


Mr. McGranery. You gentlemen are propounding a question to 


mn nd I don’t think you are anticipating but you are urging that 
I give you a horseback opinion on a matter that was first written by 
the founding fathers into the Constitution as to what that means, 
i] d they 1? ply said that the executive powers should reside with the 
Pr ~ CN, py cd. quote and m quote, and it has been kicked around 


pretty good aan in your own Senate. There does not seem to be any 
accord or agreement as to just what it means. TIT think that it is emi- 
nently unfair to expect me to expound as a professor of constitutional 
law on a matter that has been pending now before this country for 
168 or 169 vears. 

Senator Frerevuson. Judge, you have been in the law for a long 
time. You have been an assistant to the Attorney General. You are 
a district judge. Constitutional questions are coming up almost daily. 
Do you not think that you can answer this question as to what your 
legal knowledge is. what your legal philosophy is, on these inherent 
rights of the President under the so-called executive that you men- 
tioned vesterday that he was the Executive? 
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Mr. McGranrry. No. First of all, Senator, on a constitutional 
question before our court, the moment that it appears, we in effect dis- 
qualify ourselves by inviting two other gentlemen to sit with us. 

Senator Frravson. That does not stop you from having an opinion 
on it. 

Mr. McGranery. It does not stop me from having an opinion on it. 
But I want to show vou how widely controversial this question is, 

Senator Ferauson. Then you think it 1s controversial. 

Mr. McG 2ZANERY. Indeed | om | don’t thi k t hie re ls anything more 
controversial betore this count? 

Senator Frerauson. I do not t hint he has inherent powers. 

Senator JENNER. I would like to ask Judg » MeGr: anery, — ques- 
tion: Do you agree with this, that, insofar the Execut is con- 
cerned, all executive power Is Veé sted in t | e ik cley v2 i, a as 

legislative power Is concert ed. the Congress has only those powers 


that are ees ifies ally delegated to it plus the implic | powers tO carry 


I 


out the spec ically enumerated powers. Do you agree with that / 
Mr. Me mANERY. [I think the C neress of the United States has 
very implied powers, and I think the Congress of the United States 
s subjected only to the same ruling that the Executive would he: 
namely the courts. is I think that our Supreme Court certainly, 
ultimately, finally is the determining factor as to what the rights are 


Senator Henprickson. You mean the same limitation, not the 
same ruling. 

Mr. McGranery. That is right. 

Senator Magnuson. I have two questions. Have you made any 
exhaustive study of this que ‘stion of implied or inherent powers ¢ 

Mr. McGranery. No: I have not. 

Senator Magnuson. But, if you are appointed and confirmed as 
Attorney Cit Lie ral. would vou, as i Ont aay er to the Pre sident,. Carry 
out whatever the courts decide on this controversial question 4 

Mr. McGranery. There is no question about it. 

senator oy NNER. Answer this que tion: Do you hy leve the Consti- 
tution limited Congress, limited the judiciary, but then did not limit 

Executive / 

Mr. McGraNery. No: I think ve are all bound D\ the Constitution. 
Our only mquery ison what the Constitution means, what does it mean. 
(nd I think the n iterpreter of the Constitution 1 a calm. cool. studious. 
deliberate body such as we wou lel have in our Supreme Court. 

Senator Jenner. Do you agree with this, that under the se paration- 

powers doctrine the courts may enc cami upon the Executive only 
in incidental overlapping of authority and so presumably cannot inter- 
vene to define constitutional limits on the executive power ¢ Do you 
agree with that statement or not / 

Mr. McGranery. I do not even follow the statement, Senator. Will 
you repeat it for me ¢ 

Senator Jenner. Do you want me to repeat it ? 

Mr. McGranery. Please, yes. 

Senator JENNER. That under the separation- “ powers doctrine the 
courts may encroach on the Executive only in incidental overlapping 
of authorities and so presumably cannot intervene to define constitu- 
tional Imits on the executive power. 

Mr. McGranery. No: I do not believe in that at all. I think—— 

Senator JENNER. Do you agree with this statement—— 
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Mr. McGranery. I think the courts can. Senator. It is a matter 
of an orderly procedure, and it is a matter of, perhaps, the man in the 
White House, what sort of a man is he. Is he a law-abiding citizen; 
is he one who has respect and regard for the Constitution? That is the 
question there. Because obviously you go back then again to Old 
Hickory when he said “All right, but let them in first.” We are a 
law-abiding people, and we have a very sacred regard for our Consti- 
tution. 

The Cuatrman. That isa high conception that you have expressed, 
that we are a law-abiding people. 

Mr. McGranery. We are. Senator, on the whole. 

The Cuatirman. Let me draw your attention to the first two or three 
lines: “We. the people of the United srares, in order to form a more 
perfect union, establish justice, insure domestic tranquility,” and so 
fort] 

Now. it was the people that constituted the Government and do con- 
stitute the Grovernment. The Cor OLress of the United States 1s the 


a 
representatives of The people. 
I I 


) 


free, tnen. Judge, with this statement 


Senator JenNer. Do you ag 
that the President is accountable only to the country’ 

Mr. MceGranery. No: 1 do not. . 

Senator Jenner. I wil k you whether or not vou agree with this, 
that if the President decides to seize private property 

Mr. McGranery. May I say 1 Senntor: You go back then, to 
e¢X ret ly What the chairma Gots { | \ hole qu Shion resides in our 
Pp grt 

Senator Jenner. The only way the people speak is through Con 
or 

s itor Ferret \ \re ve modiiving this answer that he is only 

table to the co : 


( 


Mr. McGranery. No: I am not modifyvin 


change an opinion dV their vote, and they do it. 


Senator JENNER. Onlv through the Congre 


rit. But the people can 


Mr. McGRANERY. Phat IS TIGHT, Sometimes throuch the Executive, 
] ) : ] 


t 1 ] a. = 
Too, Dt ise they ado elect him. 

Senator Frrouson. I do not understand you on this question of 
modification of this answer that the Presid nt is only accountable to 


the country. 

Mr. McGranery. No: I did not sav that, Senator. 

senator I’ ereus IN. What is your answer ¢ 

Mr. MceGranery. My answer is that he is bound by the law the same 
asthe rest of us.sir. , 

meenator Ke ASTLAND. Is that defined by the Supreme Court ? 

Mr. McGranery. I think so. 

Senator EastLanp. Then do you think that the Supreme Court has 
the power to define the imphed powers of the President ? 

Mr. McGranery. Now, there are nine of them up there, Senator, 
and I do not know whether they are going to take that on or not. I 
think this; I think it is only fair to say that the Supreme Court will 
have an opportunity to take that question on and redefine the powers 
of the President. I think, if the Supreme Court, if I could answer 
the Senator’s question in this Way, took on the question of a redefining 
of the powers of the President. I feel sure we would all be bound by 
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it. There would not be any question about it. And I do not think 
there will be any disorder about it at all. 

Senator Eastnanp. Do you not think that, if the President does 
something and there is a suit filed, do you think that the Supreme 
Court has the power to say, “Look out. now, you haven't vot such 
authority : you can’t do that.’ and the President would be bound 
by it / 

“Mr. McGranery. That is right; yes, sir. The answer to that is 
emphatically “Yes,” 

Senator Frreuson. The Executive is subject to the Court. Is that 
not right / 

Mr. McGranery. I think so, sir. I think so. 

Senator Easrhanp. We are all subject to the courts. 

Mr. McGranery. It is the only way we can have an orderly gov 
ernment. Otherwise we will have a revolution. 

Senator Eastnanp. The courts define what powers are given to the 
Congress, do they not ¢ 

Mr. McGranery. That is right: yes, sir. 

Senator KasrLanp. Do vou not think to the same extent that the 
Executive is bound, too / 

Mr. McGranery. Yes, sir. 

Mr. Hy NDRICKSON, Senator, I am cong to read the tenth amend 
ment to the Constitution: 

The powers not delegated to the United States by the Constitution, nor pro- 
hibited by it to the States, are reserved to the States respectively, or to the 
people. 

Do you think that that amendment applies to the President ? 

Mr. McGran} RY. Powe snot cle lewated but reserved to the states / 
My answer, Senator, is that the President would be bound by the 
Constitution in its entirety. 

Senator Henprickson. Does not that amendment apply to every 
branch of Congress / 

Mr. MceGranery. Yes. Of course, that amendment is for the pro- 
tection of the States. 

Senator Henprickson. And the people. 

Mr. Mi (FRANI RY. ‘| he people through the States. l ut. as | under- 
Stal d the constitutional law, the theory propounded in the law 

Senator Henprickson. It does not say “and to the people”; if Savs 


> 
) 


“or tothe people.” 

Mr. McGranery. But to the States themselves. 

The CrairmMan. It is in the disjunctive and refers to the States or 
the people. 

Mr. VicGraNnery. That is rieht, because at that time we did have 
ome Territories. 

The CHarrmMan. Senator Jenner. 

Senator Jenner. Judge MecGranery, do vou believe that if the 
secretary of Commerce, for example, or any other department head 
who is actine on the orders of the President. partakes of this doc- 
trine of accountability only to the country and the courts will not or 
cannot interfere / 

Mr. McGranery. No: I do not subscribe to that. 

Senator JENNER. Does this right to act without the court’s restraint 
apply to all permanent employees acting under the instructions of 
the President? Do you believe that? 
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Mr. McGranery. No: I do not. 

Senator Jenner. Then the courts cannot interfere with any act of 
any member of the executive arm, whatever he does, if it is established 
that he had instructions from his superiors. Do you agree with that? 

Mr. McGranery. No; I do not. 

Senator Jenner. Is the Federal employees’ oath to uphold the Con- 
stitution binding upon that employee ¢ 

Mr. McGranery. I think so. 

Senator Jenner. And he cannot get away from that by saying that 
he is under the executive department of the Government and he is 

ap ypointed by the President to act. 

Mr. McGranery. I think we are bound by our oath. An oath isa 
very person: il thing. 

The Cuamman. You might follow that by this; Is he relieved of 
that obligation by the treaty we entered into with the United Nations ? 

Senator JENNER. That is right. 

Mr. McGranery. But an oath is a very personal thing. You take 
that yourself. 

Senato1 JENNER. ] have two or three more questions. 


waar cet Meee ep Is oe of power in the Con 
titution thorizit » Presi t to direct the seizure; there is no 
erant of power nal which it ee can be implied? Do you 


: J 
agree or disagree with that statement 4 


: 1] ‘ = ; 5 Beant « 
Mr. McGranery. Senator, I will certainly agree with your first: 


here is no exp orant. 
Senator JENNER. Do you agree with this, or disagree: The office of 
the President of the United States is a branch of the Government, and 
pows rs are limite cd alo io the power of the otner tWo great branches 
f our departments of @o\ ment 
Vir. McGranery. Yo r: ido 
s JENN] R. Vo Vi agree Ol usacgree Vy if i thi The Presi 
ade} must show he derives |] inherent powell from the Constitutio 
Mr. McG ery. Tha rieht 
a . Do 1 eree or d cree with t} The Presi 
) l l [I bv ] nto pl rve pro 
‘ the ¢ m of the United States 
\ Vict . | l e to that 
tor \1 l the Stu »to thi a ¢ ition of C hief Jus tice 
‘J it. t at there is no1 ndefined re iduuum of power Wi hich the President 
xereise | ise it seems to him to be in the publie lnterest. Do 
Mr. MeGranery. I would still want, Senator, on that particular 
question. to know the ts existing at the particular time, because 
fter all we area growing nation. Ihave no doubt that Chief Justice 
Taft would pr bably be one of the first to change his views and opin- 
ions if the eirem ices and cor ions of the times would require it. 


t 
The (CHAIRMAN. Should | | 


0 changed through the channels 
prov ded for the « hai ve, eit ier ¢ hanged constitutionally or by legis- 
lation ? 

Mr. McGranery. I think so. 

Senator Frrcuson. Then the President cannot change them. 

Mr. McGranery. But that was not the Senator’s question. 

Senator Fercuson. Surely it was. 
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Mr. McGranery. I don’t think so. 

Senator JENNER. Do you agree with the citation from Chief Justice 
Taft that there is no undefined residuum of power which the Presi- 
dent can exercise because it seems to him to be in the public interest ¢ 

Mr. McGranery. I honestly, on my oath to you gentlemen, 1 could 
not in that terse statement say “Yes” or “No” without looking very 
foolish, without being very foolish. I would be ridiculous to answer 
that question. I should think that, if you gave me that question, 
Senator, and asked me for an opinion on it. I should think that a 
conscientious, dilige nt search of authorities app lied to the conditions 
and circumstances would require at least 2 weeks to come up with some 
thing of an intelligent nature. 

Senator JENNER. All Il am trving to find out, Mr. Chairman, is what 
the nominee for the Attorney General of the United States’ opinions 
and ice as are in regard to this basic pri ciple. 

The CnarrMan. The question is entirely proper. 

senator Ji NNER. Do you agree or disagree \ ith this: The history 
of the world has taught them that what was done m the past might 
be uttemy} ted in the future. | will quote : 

The Constitution of the United States is a w for ers and people eq 


in war and in peace and covers with the shield of its protection all Classes of 


men at all times and under all circumstances. No doctrine involving more 
pernicious consequences was ever invented by the wit of man than that any of 
its provisions can be suspended during any of the great exig of government 
Such a doctrine leads directly to anarchy or despotism, but the theory of necessity 
on \ hich C if based S false, for the (re ernment wit in he Co tituti has 
all the powers granted to it which are necessary to preser\ existence, 
has been happily proved by the result of the great « 


authority. 


Do you agree or disagree with that theory of constit nial law 4 
Mr. MecGi \NERY. The answer to that. menator, 1s the) qu 
tion about it; if you are to know the future, you can only k the 
future by studying the past. But to ask me whether I agree w 
the philosophy expounded by you in these one or two paragraph 

it isa pretty sizable order. 


Senator Jenner. This is not expounded by me. 


The Cramman. Let me say something to you, Judge MceGranery 


Thisisa Government of law. and tC must remal a Go\ rye tot lav 
] ] . ] . t + ] 

Yo Wol don use Vourseil a tower ¢ trengt! r you had "\ ea 

“" . Y ) ’ 

that question in the affirmative meht off the bat. | use V Lre GQolne 

to be alled upon to do it. 


Mr. VWetaseer. That may be, Senator, and I do not think that 
you gentlemen want me to just answer questions. I think you gentle 
men would want me to tell vou something that I am informed upon, 
No. Ll. and a meth oe that J have » Ae ge LLY @oal sidered and yme 
thing that T have | ht id the Opportunity to re flect upon. 

The CrarrMan, Ww have a right to know—this Congress has a 
right to know—what your train of thought is, what your thinking is. 
Mr. McGranery. My train of thought is that I am certainly every 
thing that you said, Senator, about respect for the law and our Gov- 
ernment be Ing one of law. My whole life, as I sald yesterday, spe aks 
more eloquently than any little question I can say “Yes” or “No” to 
here to you centlemen this morning. On that particular matter I 
have not given it the consideration, the profound this is the most 

profound question confronting the American position today. 
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The CHaimman. You are being put into a most profound position. 

Mr. McGranary. But [ will hope to have profound assistance. I 
will hope to have the opportunity to prepare myself. I will hope to 
have the opport mnity of research, to examine and reexamine some of 
the authorities of the past. The Senator said to me that if we are to 
know the future, we must study the past. Of course we must. Ours 
Isa constitutional vovernment, | say to vou that | beheve, sincerely, 
deeply, and wholeheartedly in the Constitution and would follow it. 
] beheve in the balance of power, 

Senator Frreuson. When you get to this question of inherent 
pow rs, Vou go right ( f] of it. 

Mr. McGranery. No, I don’t. 


Senator Frrevson. Let us have an answer to these fundamentals 


Mir. McGranery. I would be the most ridiculous man in America 


to give you momental ly an answer to a question a propounded by 
\ 1 ¢ t le ro | tl e table 

Senator SMITH. Phe opinion of the ¢ hief Justice, from which Sen- 
itor Je r read. Ka parte Milligan, there is hardly a Judge in 
\merica, certainly a Federal judge, who is not familiat with the pro- 
found principle there enunciated, and should have been all these vears. 


Is that not true? I mean, that opinion grew out of a very serious situ- 


ation in American history, / mte Milligar 

Mr. McGranery. Mav I say to the Senator, a distinguished brother 
from your own State, appearing as counsel for the defendants on 
beh lf of the eight German saboteurs, when they were bemge tried 
dow} here 1] the old Du ld ne’, there Wa Loreal question as to how 
hev yr { tried \ | rt of a trial they would have. Would it 
he ¢ e of ( f ) yrtial or Ww mild it be Ole of Cy) ] trinl. Finally, 

rol or Ae part VWilligan, they came upon the question ot maybe 
perl ips a commission Was the sort of a trial to proces d with or tribunal 
to set up. Nobody had given more thought to Ex parte Milligan than 


Kenneth Royall. 

senator Mer USON, Do vou subscribe to the laws laid down in 
EF J Villigan? - 

Mr. MeGranery. Certainly I do. 

senator iy RGUSON, Chen vou subs r he to what Chief Justice Taney 
said in that opinion as a statement of the law. 

Mr. McGranrry. If you take the whole opinion. 

Senator Mac nuson. That is not the whole statement of the law. 

Mr. McGranery. I will subseribe to the law, Senator, but I do not 
subseribe if you are goll oY tO take out a piece of that, and you cannot 
subseribe to 1t—— 
Senator Smirn. There are a few questions I want to ask you, any- 
way. You realize that in that connection, with even the law, there 
is a philosophy that determines the action of a man in deciding a 
case one way or another that may make a rule of law. 

Mr. McGranery. That is right. There is a school of thought, if 
you will put it. 

Senator Smirn. And that is true in government, is it not ? 

Mr. McGranery. Yes, sir. 

Senator Smirn. And that is the reason that we have what they call 
liberals and left-wingers, and that is the philosophy about government. 











> 
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Do vou not realize that in this period of American history we are 


face to face with the conflict between different ideologies ind different 
philosophies of thought with respect to our Government ¢ 

On one hand we have it brought to us here now in a question as to 
the President's powers On the Constitution. I know vou as a lawve 
and a judge realize that the Constitution starts off by devoting the 
first article tO the legislat ve branch oft the Go ernment, Phat dor 7 
not necessarily mean that the founders meant that that was the most 
Mnportant branch of the Government. 

Phen comes the executive and then the judicial and legislative. Do 
vou know of anvth no im the Constitution, that the question fi} 
th it GOlVe the exe tive any powers paramoul { to the powers of the 
legislative branch, we will say ¢ 
Mir. McGranery. No. 


Senator Smiru. You realize, IT presume. from what vou have sa 


that the Executive gets his power first from the Constitution, 4 


¢ 1 } 
pros s1oh that {t ] ivovel ment OF timited poy i | if is correct. 


Is It not 


Now, then, secondly, the Executive gets his powers from the lee 
lative enactments of the Congress, does he not / 

Mr. McGranery. Yi sir. 

Senator Smiru. You also realize. do you not. that the President 
nay eall the Congress into session on ANV day ie pleases f { hol 
in sess On at the time ah emergency arises ¢ 

Mr. McGranery. Yes, sir. 

Senator Smiru. And | believe recently the President has et 
that principle, that he can call us from dav to dav from now to Ja 
uary. Sotherefore, if there isan emergency developing, the Presic 
ean call the Cone nto session, and without any UP pred ble lengt] 
oft time, so Tar as notice 1s concerned 1 ic SeCOl] a he « ih) keep Co 
ores 1 SESSIE with that process, so that he alwavs has at dispos 
the pow rin Congress that v li make an act that will tio} e him t 
do unusual tl ngs ll unusual circumstances. ‘I tL 1S true, IS it } 

Mr. McGranery. If he brought them into power daily, th 
could do things / 

Senator Smiru. Well, now, theoretically, bet prac lly hie 
call the Congres: any time. , 

Mr. Mi (FRANI RY. Yes, he ea 

Senator Saaru. And lav a matter before Congress l ask for the 
creation of power that will give him the power in turn to do soni 
thing. 

Mr. McGranery. That is right. 

Senator Smiri. And that is what has happened in the so-called act 
that rave him power To seize the ratlronds Li d what not / 

Mr. McGranery. Yes, sir. 

Senator Smiru. But the problem that we are against now is the a 


sertio) of the power by the Executive that he ‘a ust do anvth ne 


: . : ; ; : 

he t! NkS OUT to be done if n his opinion It IS JUST eck HY the know] 
' 7" : ; ‘ 

edge or by the situation devel ped if it is mm his opinion for the wood 


of the people Lunde tood vou to at least intimate that vou thought 
the President had that power. 
Mr. McGrant RY. No, ire] Say that there is no man above the law 
Senator Suiru. That is a general statement. 
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Mr. McGranery. That is the only way I can answer. 

Senator Smiru. I am going to present this in a series of questions 
on specific items and see if you will give us an answer, not just a 
generalization. If you were Attorney General, would you advise 
the President if he thought circumstances justified to take over the oil 
companies, for instance ¢ 

Mr. McGranery. Of course not. If the President was asking me 
for an opinion, I would want all of the facts. For instance, I would 
say that the first question I would go to there would be what would be 
the reason to apply any extraordinary power ? 

Senator Smiru. I am not talking about the circumstances under 
which he should exercise the power. I am directing my question as to 
whether or not you think the President under any circumstances out- 
side of war powers or some legislative enactment has the power to 
take over the oil companies. 

Mr. McGranery. The way you put it, you put it to me, Senator 
and you tell me it lam wrong in what I assume here—that the Presi- 
dent tells me, “I want to take over the oil companies. I am going to 
take over the oil companies, do I have the power to do it?” That is 
a bare question. My answer would be “No.” 

Senator Sarr. Would you say that the President, upon his reach- 
ing the conclusion that he should, could take over, in the interest of 
the country, the rubber companies, the rubber industry ? 

Mr. McGranery. Just say, “I want to take over the rubber busi- 
ness,” and nothing else to it 

Senator Smiru. If he says, “Do I have the power, if I think it is 
necessary in the interests of the country to take it over?” 

Mr. McGranery. And nothing else to it, just “Do I have the power?” 

Senator Frereuson. Give him your answer. 

Mr. McGranery. One moment, let me get it straight. 

Senator Smirn. What I am trying to differentiate is, one, the legal 
power to do it, the other is the circumstances and conditions justifying 
that power. 

Mr. McGranery. Well, then, the answer would be “No.” He has 
no right to do it. 

Senator Smiru. Under what circumstances would you say the Presi- 
dent does have the power to take over the rubber industry ? 

Mr. McGranery. The rubber industry. It would be pretty hard to 
concelve-——"— 

Senator Magnuson. Wait a moment. 

Mr. McGranery. Just a moment, Senator. It would be pretty 
hard to conceive of any right to take over the rubber industry unless 
you are going to put the rubber indus stry in the same ¢ ategory of the 
necessity of war materials, guns, shells, or ammunition, something of 
that character. 

Senator Smirxn. Do you think he has that power now? 

Mr. McGranery. In an emergency in rubber, Senator? 

Senator Smiru. Well, does he have the power regardless of the 
emergency. 

Mr. McGranery. He would not have the power regardless of the 
emergency 5 no, 

The Cramman. Who would create the emergency? Who would 
declare the emergency ? 
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Mr. McGranery. What would be the facts and circumstances, Sen- 
ator? All through our laws—we are all lawyers here—— 

Senator JenNeR. Let us separate it between war and peace. 

The Cuarrman. Could the President declare an emergency and then 
take them over? 

Mr. McGranery. Not without facts and circumstances to support 
an emergency; no, of course not. 

Senator Smiru. Who is going to be the judge of when an emer- 
ency exists ¢ 

Mr. McGranery. The question there would be coming up in our 
Government, how should it come up, when should it come up. No. 1, 


a 


the Secretary of Defense would come along and say, “Here, if you 


rubber people don’t go through with this particular matter, we are 
to be able to carry on in Korea.” Now, what facts and 


not gon 


ir 
what circumstances then does the secretary offer in support of that? 


Senator Smiru. Then do vou mean to Say that you clo think there 
ire certain circumstances that would justify and give the power to the 
President to do this thine, or say that he had the power. 

Mr. McGranery. I think under extreme emergencies the I 
has all powers to do everything necessary to protect. 

Senator JENNER. In time of peace, Judge / 

Senator Frereuson. Let him finish the answer, 

Mr. McGRaANERY. There is ho peacetime if you have that extreme 
emergency, Senator. 

Senator SMITH. Let’s vet back tothe oil b IS1] ess, 


» 


resident 


‘ > P 1 

Senator Henprickson. One moment. If what vou say Ss true, 

then why did the founding fathers write this provision into the Con 
° ‘ > e } ‘ 
stitution ¢ | read section 3 of article [] ; 

He shall, from time to time, give to the Congress infor! ion of the state of 
Union and recommend to their msideration such me res he s dg 
necessary and expedient. He may 
Listen to this— 

He may, on extraordinary conditions convene both Houses or either of them, and 
in case of disagreement between them, with respect to the time of adjournment 


he may adjourn them to such time as he shall think proj 


Why did the founding fathers write that into the Constitution if 
they intended that the President of the United States s! 
inherent power ¢ 

Mr. McGranery. For the very reason that you know well, Senator, 
because we happen to come from the same law schoo|—— 

Senator Henprickson. I never learned that in law school, that the 
President had inherent power. 

Senator SmitH. I want to get—— 

The CrHatrman. You have a question here. I do not know whether 
you want an answer to it or not. 

Mr. McGranery. Because of the wisdom of the founding fathers. 
The Senator knew that when he asked me the question. 

Senator Henprickson. You have not answered the question. Why 
did they write that provision into the Constitution ? 

Mr. McGranery. Because they were very wise, they wanted all 
things that could be done to be done by the representatives of the 
people. 

Senator Hrnprickson. Do you not think that they wanted this 
residuum to stay in the Congress ¢ 


eal ] 
iould Have ahy 








~— 
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Mr. McGranery. Indeed they did. 

The CuarrMan. You answered too hastily there. Let me get back 

1 little bit to Senator Hendrickson’s question. Do you not think they 
wanted this residuum to stay in the Congress / 

Mr. MoGranery. Certainly, Senator, I said that. Sure they do. 

Senator Fercuson. Are you not on both sides on that answer / 

Mr. McGranery. What do you mean by both sides, Senator ¢ 

Senator Fercuson. That they inte nded that the residuum of power 
remain in Coneress and also that it remains in the President if he 
thinks the facts are necessary for him to do it. 

Mr. MeGranery. No. I think the Senator fairly understands my 
answer. 

Senator Frrcuson. No: I do not, really. 

McGranery. Well, I think that vou have the election of Con 

oress every 2 years the sag The House is elected every Z years 


Sil phy pecause the \ W ill t eC. hear the peop le « »)° clos se¢ TO the people, 


and be able to bring up these particular questions and change them as 
thev see fit. ( ‘ertainly | believe— 

Senator Frreuson. But does the President have any power, this 
residuum power ¢ 

Mr. McGranery. Certainly the President has power. He bas the 
powell of his office. 

Senator Ie iGUSON, Inherent in his oftice ? 

Mr. McGraNeky. Ther are certain things tliat—ves, inherently 
flow in his office. , 

Senator Frravson. In my judgment, you are on both sides of the 
answer. 

Mr. McGranery. I confess to judgement, Setnator—— 

Senator MAGnt SON. Let me ask a question in between. Regardless 
of what your opin ion is on the imphied inherent power, as legal adviser 
to the President, if he came to you with a proposition such as was 
asked, say, on the rubber industry, would you advise him to ask Con 
eress for author itv to act In an emergency, for authority to act as he 
thought he could act ? 

Mr. McGranery. Certainly. Any time you go to the Congress you 
always get wise advice. 

Senator Easrnanp. Judge. do vou think the President of the United 
States, if the United States was actually invaded and there was a 
strike in the oil industry, would have the power under the Constitu 
tion of the United States to take over that industry and secure pro 

forthe Armed Forces to resist invasion ? 

Mr. MceGranery. I think so, Senator: yes. 

Senator Easrnanp. That is in the absence of a declaration of war. 
but actual invasion. 

Mr. McGranery. That is right: I think he would, Senator. 

Senator Easrtanp. Do you think in any other instance short of 
actual invasion that he must go to Congress before an emergency 1s 
declared and let the Coneress confer emergency powers on him / 


Mr. Me mn \Nery. I can conceive an emergency, Senator; I can con- 
celve of 7} aps cll earthqu ike, where it mioht be necessary to order 
out the bao or it might iY Hecessary to do many things without 
yaiting 

Senator Esti \ND, Ordering out troops is something else. We are 
talking about seizing the rubber industry. 








\ 
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Mr. McGranery. I know of nothing in that so-called residuum that 
is expressed or implied, as we have been discussing it here around the 
board. 1 think there are many that you could think of, many cases 
vou could think of where the President should, where some leadership 


must be. 


Senator Easrianp. In time of peace that he should declare his own 
emergency and seize business in this country 4 

Mr. MeGranery. I did not say that, Senator. 

Senator EasrLanp. What did you mean ¢ 

Mr. McGranery. I said for instance where you have an earthquake, 
I said I could conceive where it would be necessary tor him to mobilize 
anything and everything he possibly could, the same as we would 
have the right to go out on the street and bring in jurors 

Senator SmirnH. You do not think that is comparable to going out 
and bringing in jurors. 

Mr. McGranery. No: I do not. 

Senator Smiru. But vou know it 1s an entirely different type of 
out and vetting jurors you are acting unde) 
due process of law there, and there isa provision of law. 

Mr. MoGranery. But it is the due process of a man’s mind. 

Senator O’Conor. Judge McGranery, a minute ago in response to 
one of the questions vou Indicated that you would advise the Pre 
dent in the event of any unusual situation to submit the matter to 
the legislative branch of the Government for enactment. Assume 
for the sake of discussion that the legislative branch has already 
acted in respect to a certain area of legal quest ions, and had placed Ol 


fOINE 


proposition, In 
i ‘ 


the statute books an act which wis cle sioned to cover a Given situat lon. 
Would you advise the President that it was his duty to follow the law 
as it was written rather than to invoke seizure / 

Mr. McGranery. Always. J] do not think you can go wrong i 
following the law. 

Senator O'Conor. T beg your pardon. 

Mr. McGranery. | don’t think I can go wrone in following the 
law. 

Senator O'Conor. Even though he may or may not that. of course, 
mav indicate your attitude. 

Mr. McGranery. I don’t mean that fa etiously, Senator. 


' 1] } 


senator OC NOR. f WOU Ize It more pecifically whethe oO} 
not vou would advise the Chief Executive that it was his duty t 
execute the laws of the land and to avail h mself of the statutory 
powers which the Congress had already provided by law, rather 
than to invoke seizure. 

Mr. MceGranery. I think so. 


Senator O’Conor. If that were the case, lo vou not feel under the 
present situation, then. that vou would have advised him that it 


was his duty to invoke the labor management law? Task vou irre 
spective ot any situation first. how | cin try Ing To make if appli able 
toa Given situation 

Mr. McGranery. I have said to you, Senator that IT certainly would 
advise the President or any ot] er client to follow the law 


] 


Senator MAGNwUson | think in all these questions we ment con 
ider the idea that ; Ithough he 1s up for Attorney General there are 


\OTNE 








is NOMINATION OF JAMES P. McGRANERY 
many occasions when a President does not even ask the Attorney Gen- 
eral for his advice. 

Senator O’Conor. Of course I was making it entirely in the event 
that you were Attorney General and consulted. 

Senator SmirH. Does not the President have to act through the 
Attorney General’s office / 

Mr. McGranery. He does not have to; no, sir. 

Senator SmirxH. Has he not acted that way in the steel situation ? 

Mr. McGranery. I don’t know. 

Senator Smirx. Do you mean that Mr. Baldridge of the Department 
of Justice—— 

Mr. McGranery. All I know is what I read in the paper. 

Senator Magnuson. The Attorney General represented him in the 
court but not in the seizure. 

Senator Fercuson. You mean he did not consult him? 

Senator Magnuson. I do not know whether he consulted him. He 
went to the Secretary of Commerce, when he got to the court, he 
asked the Attorney General to defend the position. 

Senator Henprickson. You must have a lawyer draw up the order. 

Senator Maenuson. All Presidents have lawyers in the White 
House. 

Mr. MoGranery. I think it is a matter of public notice that the 
Acting Attorney General went into court. I read that in the paper. 

The CHamman. Just one question. We are going to meet again at 2 
o'clock. May I ask one question, Senator. I apologize to you. Over 
the radio last Sunday evening the commentator, Drew Pearson—I will 
ask this question to you under oath, Mr. McGranery—the commentator 
Drew Pearson stated that you would probably not be confirmed until 
you had made arrangements with the chairman of this committee that 
his administrative assistant, Miss Eva Adams, be appointed a judge. 
Was there ever such a question raised or such a suggestion made be- 
tween you and me? 

Mr. McGranery. It never even dawned on me that there was any- 
thing in the offing about a judge. You have asked me rather peculiar 
and unusual questions, Mr. Chairman, but that is particularly asinine. 

Senator Lancer. Could we not have a yes or no answer on that / 

The CuHairnman. What is your answer to that? Did we ever discuss 
it ¢ 

Mr. McGranery. No, sir: no, sir. 

The CuHamrMan. Was it ever mentioned ? 

Mr. McGranery. No, sir: I haven't talked to you about anvthing 

e L left here in 1946. 

The CuatrMan. I just wanted to show what a good, real liar can be 
ona Sunday evening. 

We will recess until 2 o’clock. 

(Whereupon, at 12:30 p. m., the hearing was recessed until 2 p.1 
the same day.) 

\FTERNOON SESSION 


TESTIMONY OF JAMES P. McGRANERY—Resumed 


The CHAIRMAN. The committee will come to order. 


Are there = questions that either of the Senators have to propound 
to the nominee? 
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Senator O’Conor. Mr. Chairman, near the adjournment or recess 
this morning I had not quite completed my questions. I am afraid 
possibly by referring to an actual case I did divert the attention of the 
judge. 

It had to do, Judge, with respect to possible advices that might be 
given to the President by the Attorney General of the United States in 
respect. to the enforcement of existing statutes. Now, I did really 
want to do it irrespective of the present situation because I think very 
proper ly that m: lV be left out of consideration. 

Would you be kind enough to indicate just what you think should 
he the attitude of the Attorney General or what opinion or advices 
should be given to the President as to his duty to avail of existing 
statutory direction rather than the invocation of seizure powe rs ¢ 

Mr. McGranerr. I take it, to lay the question bare, the Senator has 
reference perhaps to the exercise of power under the Taft-Hartley 
Act? 

The CHamman. That or any other case. 

Senator O’Conor. Yes: I purposely refrained from referring to 
that, although that would very properly be one instance. I was re- 
ferring to it in the abstract, in general, as to whether or not that 
should be the proper procedure to invoke, to use the existing statutory 
authorization. 

Mr. McGranery. Would the Senator want to include in that ques- 
tion or prec lude from the question any other st: itutory prov ision that 
might be analogous: in other words, there is no other choice in the law 
but the plain course to follow of a particular statute ? 

Senator O’Conor. Well, I would be perfectly willing to have you 
adopt that as the premise in one instance, if you so desire. 

Mr. McGranery. I would follow in that case the law, I would recom- 
mend that the law be followed. 

Senator O’Conor. In other words, do I understand that you would 
advise the President that in your opinion as Attorney General of the 
United States his duty would be to utilize the statutory power given 
under a specific enactment of Congress ¢ 

Mr. McGranery. If I can change that just a bit, Senator, if I may, 
in the language. Not so much the utilization of that but as the } lain 
direction for mandate of the Congress that that law be Scien. I 
would most certainly do that. 

The CuarrMan. Suppose there was no mandate? But supposing 
the statute was the re and available. Would it not be your duty to 
advise him to first take advantage of the statute ? 

Mr. McGranery. I take it that the statute would be a mandate. 
Senator. 

Senator O’Conor. Assume in the Chairman’s question that the lan- 
guage of the law included the word “may” instead of “must.” 

Mr. McGranery. Now, you are going to give me another course. 
Wouldn’t that course be a lawful course, too—which of the two he 
should adopt? JI should think he would adopt that which would be 
most consistent with his conscientious views. I am speaking now of 
the Attorney General, who would have explored the situation pre- 

ented at that time. 

Senator O’Conor. Assume, for the sake of discussion. that the statu- 
tory enactment in regard to a given situation gave the power to the 
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President under a statute to invoke certain steps and certain avenues 
to be followed, then the question is whether you would advise the 
President and his legal officer that it was his duty to avail of that. 

Mr. McGranery. There is no question, Senator, if I could answer 
your question by saying that there is no question if the law is what 
we have purported or what it has been, or as we particularly view it 
at that time, that law would be followed in that direction and that 
advice would be given by me. 

Senator O’Conor. Judge, the only other question which extends just 
one step from it but which was brought to mind by reason of certain 
questions that were asked this morning and which I want to be clear 
on is this, and I do not want to conceal at all the purpose of my ques- 
tion. It has to do, so that we understand each other, with possible 
powers of the President of the United States to seize the hewspapers of 
the country. L would like to ask whether in your opinion the Presi 
dent of the United States is clothed with authority either by statute 
or constitutional provision to seize the hewspapers ot the United 
states. 

Mr. McGranery. I know of no such power. 

Senator O'Conor. Or by Constitution either / 

Mr. McGranery. No. 

Senator ( Ye ‘ONOR. That would he applicable, too, also to radio? 

Mr. McGranery. Now you are asking about something there where 
we do know, Senator, that one of the most important I rot this know] 
edge from my own service in the Department during the war, serving 
on various boards that one of the most potent factors in the occupa 
10 DY enemy for eS 1S radio stations, The most effective work has 
been done 1\ the enemy through the radio. Now, would you concede 
to me—I am asking something from you gentlemen now—would you 
eoncede To me that in the event of an invasion on our shores, should 
hese radio stations be occupied by our troops 4 

Senator O'Conor. That was the very next question I was eomne to 


ask you with certain conditions attached. Let me then propound it in 


s way while IT can: Eliminating from our questions a situation 
where during an invasion or imminent danger for military purposes 
the utilization of radio facilities would be deemed by the Commander 


t as essential for military purposes, could vou imagine any 
a) ! | 10 \ he 1] the P esicle | would have t} e rieht to Seize 
the radio facilities of the country ? 

Mr. McGranery. T would answer that perh ips ina e@reat disaster 
or catastrophe occurring within the country itself, and with those 
exceptions T would sav “No.” , 

Senator Smirn. Who would determine whether there was a great 
disaster or not? In your opinion who would determine that in order to 
ustify saving that the President had that power / 

Mr. MceGranery. Senator, we are right back to that word. 

Senator Smiru. We are right back to the kernel of the thing. You 
have skirted around it every time. 

Mr. McGranery. T would not want to skirt every question, because 


ive been most fair. 


Senator Smiru. Who would decide what the disaster was that would 
justify the power that you apparently think the President has to 


intervene ? 
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Mr. McGranery. The Senator is certainly a most eminent lawyer. 
[If vou could define for me what is reasonable under the circumstances. 

Senator Smiru. You think reasonable determines it? You think he 
has the power ¢ 

Mr. McGranery. No; I don’t think any such thing, but 1f you can 
define for me w hat we know the law to be, the law says you can do this 
mad you can do that, if it bea reasonable exercise of the power under 
the circumstances. 

Senator SmirH. Are you talking about the President's power ¢ 

Mr. McGranenry. I am talking now about powers generally. 

Senator SMITH. I am not asking about power generally. I am ask- 


ney vou apout the President’s powers, yvour vlews of the President’s 


powers. You said if unusual circumstances or cata trophe or what 
not; Tam asking you who is gomg to say whether or not that catas 
trophe is of such proportion that the President would have the power 
to dothisthine vou are talking about. 
Mr. McGranery. I am afraid you would have to let that arise, 
. 


Senator, and find out just what the situation might be. Now, 1f you 


can @ive me a concrete case. IT think I would be sticking 


my chin 

Senator SmirH. Let me ask this question, then. You know there 
isan oilstrike on now, do you not ¢/ 

Mr. McGranery. Yes, sir; Tread the papers. 

Senator SmirH. Now, do vou think that the President has any 
power to seize ol] companies 4 

Mr. McGranery. As of today? 

Senator Smirn. Yes. 

Senator FErGuson. Or tomorrow. 

Mr. McGranery. Wait a moment. I don't know what tomorrow 
holds forth. IT would sav “No.” 

Senator Suir. Under what condition do you think, then, he woul 

ive the roht to seize o lcompai 1es 4 

Mr. McGranery. We know from our experiences in this 


hew atomic 
ge that oil is one of the most essential product of the mulitary ser 
ce, If if be hecessary for the preservation of our country and the 
suceess of its Armed Forces in eonfliet and the situation is such that 


coneressional power is not readily available, the President would have 
the right, in my opinion, to seize. 


Senator SmMiry. But you are assuming a lot of impossible situation 

Mr. McGranery. IT can say the same thing in your question. 

Senator Smiru. No. [am asking you whether or not the President 
has the power under existing law. in your opinion, to seize the oil com- 
panies as of today. 

Mr. McGranery. The answer is “No.” 

Senator Smiru. Now, what distinction do you draw, or difference, 
if you please, between the oil companies and the steel companies’ Do 
you draw any distinction / 

Mr. McGranery. No: I do not. 

Senator Smrru. We discussed the rubber business this morning. 
What about the copper business? Do you think that the President 
has any power now, if he declared an emergency existed in copper 
because copper is used in munitions manufacture, to seize the copper 
industry ¢ 
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Mr. McGranery. I might call to the Senator’s attention that you 
gentlemen did enact such a law giving that right. 

Senator SmirH. That is right. 

Mr. McGranery. You have enacted that law that is on the books. 

Senator Smiru. Any law that we enact, that is different. 

Mr. McGranery. That is there. So you have no worry about that; 
you gave him the law to seize. 

Senator Smrirn. Aside from that law, that is what I am getting at. 
Of course, if the Congress gave him the power, he has the power to 
do it, but in the absence of congressional enactment, would you say 
that the President has the right to seize the copper mills, the copper 
mines, and all the copper business ? 

Mr. McGranery. Only under those circumstances I have iterated 
and reiterated. 

Senator SmirH. What kind of circumstances? 

Mr. McGranery. Very simple. I think the Senator gets me on that, 
but I think maybe the Senator might want me to be more specific. 

Senator SmirH. That is right. 

Mr. McGranery. But I can’t be, Senator. 

Senator SmirH. Do you think that the President has the right if a 
strike existed in flour mills to seize the flour mills of Minneapolis; 
pe ple have to eat. 

r. McGranery. You have given that in the , aw. 


Senator Smrra. Of course, anything we give him by statute is a 
different proposition. 

Mr. MeGranery. Then it should be moot, should it not, 1f vou 
gentlemen of the Congress have given him that right, which you have ¢ 


Senator Smiru. Not as to youl views on the constitutional powers 
the President. 
Mr. McGranery. My views on the constitutional powers, Senator, 
vould be no different from your own. 

Senator SmirH. I think it would. 

Mr. McGranery. I am strictly constitutional. 

Senator SmirH. Then do you know of anything in the Constitution 
that would give the President the power to seize the flour mills and 
the ora . elevators 


oO] 


Che CHAIRMAN. Today? 

“ *Sariru. Yes: in the absence of statutory authority. 

Mr. McGranery. The answer to that would be “No.” The answer 
ilously “No.” Senator. 

May I say this, Senator, if that was without question, there would 


e no need for the legislation, and it is my view, I believe President 
Ti uman asked for that legislat ion. ; 

Senator Warkrns. After he seized the plants? 

Mr. McGranery. No; we are speaking, Senator—I suppose you 
were not In at the time—we are speaking now of the act that is already 
on the books that permits the President to seize certain commodities 
in the interest of the national defense. 

Senator Warxrns. Is not steel in that group? 

Mr. McGranery. I do not recall what particular items are in the 
group, Senator. It is not too long a statute. Somebody may have 
it here. , ‘ 

Senator Smit. We do not care about that. We all know that. 
That is academic. 
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Senator O’Conor. It is my understanding that Senator Smith’s 
question is whether he has the authority apart from the statutory 
authority. 

Mr. McGranery. And I say absolutely not, excepting what I set 
forth, and I still maintain and will maintain that somebody has to 
be in charge, and when that exigency or emergency arises, I hope that 
we will always have a man strong cave in the White House not to 
halt or hesitate to exercise that power. 

Senator SmirH. | want to follow down on these businesses vou say 
the President has the power to seize without statutory authority. 
Now, to me that is a simple question. 

Mr. McGranery. I would say that the President has no right to 
seize, without statutory authority, excepting in those extreme emer- 
eencles, 

Senator SMITH. Now, who determines what is an extreme emer- 
gency in your p hilose p shy ¢ Just answer that. Who determines it, 
he Preside nt or the Congress? Whose responsibility is it? “That is 
what lam asking you. 

Mr. McGranery. I think in this case we are speaking about, it is 
the President of the United States. 

Senator Smiryu. You think that the President has that power to do 
that even though Congress was in session and he could come and report 
to 4 ‘ongre S and ask for le@islation 


Mr. MceGranery. I hope we will never meet that situation, where 
the President would arbitrarily have h OWN Motvlon Gone something 
of that sort. 

Senator Smiriu. Has he not done that / 


Mr. McGranery. No, sir: not that I know of. 
Senator Smiru. You knew about the Taft Hartley law; whether it 


cood 01 bad. y ou knew it was on the ooks 

Mr. McGranery. Yes: I do. 

Senator Smiru. Do you think it is within the province of the Presi 
dent to use some claimed inherent power befor exhausts the powel 


that has been eiven him by statutory enactment ? 
Mr. McGrangry. Senator, no man would have the right to ste) 


outside the law. We must all be amenable to the law 


Senator Smiru. Would vou mind reading the question to him ag } 
(The question was re ad by the reporter. ) 
Mr. McGranery. I repeat it, Senator, that no man is above the law 


Senator Smirn. Answer my\ que tion. 
Mr. McGRraNeEry. That is my answer to your question, Senator. 
Seni itor Smirn. Is that the best answer you can give / 


McGranerry. | think it is the best answer thiat any intelligent 
person could give you and still have a respect for his citizenship. 


Senator Smiru. Let us see whether he will answer “ves” or “no.” 

The Cuarrman. Judge MeGranery, you are here in the presence of 
12 or 15 men who are seasoned and trained in the law. 

Mr. McGranery. That is right. 

The Cuarrman. You know the law. They know an answer to a 
question and they know when a ys is not answered. The ques 
tion that was propounded to you by the Senator from North Carolina 
1s susceptib le of an answer, ‘ves’ or “no,” categorically, 

Mr. McGranery. That is a matter of opinion, Mr. Chairman. J 
don’t think it is subject toa “ves” ir “no” answer. 
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The CuatmrMan. If you want to dwell on that, Mr. MeGranery, then 
there are some of your friends here who may not be responsible for 
vour future. Now, as a ee nd of yours, IT am giving you advice to 
answer that question, “yes” or “no.” * If you don’t want to do it, that 
will be your responsibility. 

Mr. McGranery. Will you repeat the question, Mr. Stenographer? 

You tell me how that can be answered “yes” or “no. 

(The question was read by the reporter.) 

Mr. McGranery. My answer is “No,” subject to what I said there, 
that no man Is above the law. 

Senator Ferauson. Why do you qui ilify that 

Mr. McGranery. Because that is true under our form of govern- 
ment. 

The Cnr \IRMAN. I think he has answered it categorically and em- 
phatically “no,” and then he emphi sizes by saying that no man is above 
the law. The answer is “no.” 

Senator Witry. Will the Senator yield ¢ 

The Crairman. 1 would like very much to have the Senator pursue 
his line of qu estio ning because he requested that. and | interrupted 
Senator Watkins so that Senator Smith might pursue that. 

mnahor Smirn. Now, Judge MeGranery, you recognize, I know, 
i it soldiers, sailors, all sorts of men in the Armed Forces and civilians 
have to have textile products; do you not ? 

Mr. McGranery. Yes, sir, and a great many of them come from 
your State ¢ 

Senator Suiru. That is right, blankets. clothing, and all sorts of 
products. Would you say that the President of the United States, 
leaving out any statutory authority to seize, would have the right to 
seize the textile plants, mills, and factories, if he thought that he ought 
to do it because of an emergency that he himself oa declare ¢ 

Mr. McGranery. The answer to that would be “No.” Senator, the 
way you state that question. I think you state ths it very clearly, “that 
he himself might declare.” ] woul | S ay “No.” : 

Senator Smiru. No. lL said if he thought he had the ri 

Mr. McGranery. That ts right. 

senator Smiru. Now, do you say that the President has the power 
to declare an emergency and then act upon his own self-declared emer- 
gency to seize ¢ 

Mr. McGranery. No, he has not. 

Senator Smirun. Now, the same would be true, would it not. of chem- 
eal factories, chemical plat ts 

Mr. McGranery. I would say almost anything in the way of private 
property. 

Senator Smirnu. You do not think the President would have the 
power to seize those businesses / 

Mr. McGranery. As you stated it before, Senator, because he him- 
self declared the emergency. 

Senator Smiru. Who do you think should have to declare the emer- 
gency in order to justify the conclusion that he had the right to seize ? 

Mr. McGranery. As I said earlier, I don’t know whether it was 

vesterday or this morning, that . he were advised, and it were brought 
to his notice and attention, of a situation that was very vital to the 
life of this Re pub lic, he ade not hesitate to do his known, sworn 
duty. 


ht 


a 
=“ 
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Senator Smirn. Advised by whom ? 

Mr. McGranery. Who might it be? We are back again, Sen- 
ator-—-— 

Senator SmirH. But you used that language, “if advised.” Now, I 
am asking you for your idea. Advised by whom ? 

Mr. McGranery. To take one particular situation, if the Joint 
Chiefs of Staff were to report such a matter to the Secretary of De- 
fense, the secretary of Defense reports that to = President, it could 
not await remedial legislation by the Congress, by ti means, yes. 

Senator Surru. Who would determine whether or not it could wait 
for remedial legislation ? 

Mr. McGranery. I would say that final determination would be 
urged upon him by those down the line who were charged with the 
defense of the country. 

Senator SMITH. Now, who do you mean, “those down the line’ ? 

Mr. McGranery. I would say our Joint Chiefs of Staff. 

Senator SmirH. Then you say the Joint Chiefs of Staff would havi 
the power to declare an emergency and put everything under the cor 
trol of the recommendat ion of the Joint Chiefs of Statl/ 

Mr. McGranery. | hope the Senator will have embodied in there. 
and I know he does, and reflect the consideration that would come all 
the way up from the bottom showing al cl proving the emergency. 

Senator SmirH. Then vou do think in some situations, without leg- 


slative enactment. the President would have the power to seize / 

Mr. McGranery. I can conceive of it, Senator. 

Senator Smrrxa. Do you think that is the power under the law ? 

Mr. McGranery. I think it i the power of vival 

Senator SmirH. | did not ask you about the power of survival. 

Mr. McGranery. You ean substitute that for nmy way of think 
ing. 

Senator Smiru. If that is vour way of thinking. that is not mine. 

Mr. McGraneny. [f it is necessary for our survival, I am all for it. 

Senator SmirH. Who 1s to say if it is necessary for our survival ? 
Should the Pre stdent 1 ake that cd tel minatior f 

Mr. McGranery. Not of himself, no. 

Senator Suirn. Who should make it 2 

_ McGranery. As I said, it would have to come up from the very 
| ttom., | 

Senator Smirn. If an emergency exists in your opinion to justify 
thi power, Vou say the President should exercise it. if I understand 


you corre etly. 

Mr. MoGanin ry. Now, Senator, during the course of my lifetime 
I have read something of the great debates and they are quite volumi- 
nous. ‘They deal with the question that we are treating with across 
the table, and I cannot help but feel I would be the most miserable, 
ridiculous. ignorant man that ever app reared before any committee to 
set up a plan here which would give you a view of what I consider 
ought to be an exercise of that power, 

Senator Smirxa. Are you talking about the great debates in the 
Federalist Papers / 

Mr. McGranery. Yes. 

Senator Smiri. Can you put your finger on anything in the Feder- 
alist Papers that intimates that the President has anv sort of arbitrary 
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power that he can seize private property, private business, private 
plants in nonwartime and not in an area of war? 

Mr. McGranery. I would say that excepting perhaps Marbury 
against Madison would be about correct. 

Senator Smirg. You do not know of any power that is even granted 
by any of the debaters you are talking about that ever conceded the 
President had the power to seize in peacetime private property ? 

Mr. MoGranery. That is right. 

Senator SmirH. We can agree on that one. 

Mr. McGranery. Yes, indeed. 

Senator SmrrH. Do you think the President has the power to seize 
the telephone and telegraph lines ¢ 

Mr. McGranery. There again, Senator, I can answer as I would 
the radio, they are vital, they are vital systems, arteries of communica- 
tion, very vital. Indeed I do. 

Senator SmirH. You do what? 

Mr. McGranery. Conceive of a situation arising where it would 
e necessary for the President to take over. 

Senator Smrrn. I am not asking whether it is necessary. I am ask- 
ing whether you say the President would have the power to seize 
those instrumentalities. 

Mr. McGranery. I think he would as commander in chief. I can 
conceive of circumstances that would permit it. 

Senator SmirH. You mean commander in chief in wartime ¢ 

Mr. McGranery. Yes. 

Senator Smirx. In the absence of wartime, do you know of any 
ower # 

Mr. McGranery. Then we go back to catastrophe, flood, and 
forth. I would say “Yes” 

Senator Smiru. You think in case of catastrophe and flood he would 
have that power ? 

Mr. McGranery. Yes. I can conceive of a situation where he would 
have the power. 

Senator SmirH. How about the shipping lines? 

Mr. McGranery. Well, if you want to go down the line, Senator, 
I will categorically say to you and without any equivocation that I 
do not be lieve there is any power in the Constitution, residuum or 
otherwise, that would permit the taking of property without just com- 
pensation and without due process except to sustain the dignity, the 
life, and very existence of this country. 

Senator Smrru. There might be a difference of opinion as to whether 
it is necessary to sustain or not sustain: might there not? 

Mr. McGranery. That is right. 

Senator Smiru. Who is going to decide that question ? 

Mr. McGranery. I think if the Congress is in session, and ad- 
missible under the circumstances, they should. It ought to be their 
responsibility because the Congress is the direct representative of 
the people. 

Senator Smrri. Then with Congress in session you would say the 
President ought not to seize any private property when he can go 
to Congress and ask authori ity if he does not already have statutory 
enactment ? 

Mr. McGranery. That is right, if circumstances would permit that, 
he should do it. 
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The CHARMAN. Let me get that answer. 

Mr. McGranery. I said with Congress in session, the circumstances 
permitting, the President ought not, without the consent of Congress, 
take over private property. 

Senator Frravson. What do you mean, “circumstances permitting ¢” 

Mr. McGranery. Now, you are getting into that hair-splitting 
thing again. I can’t answer that question and define that for you. 

Senator SMITH. You said you did not think the President had the 
power to tuke over the new spapers. D d I understand you correct ly é 
~ Mr. McGranery. Ye s, vou understood me on that. 

Senator Smiru. So you do not think that the President has any 
power to take over the new spapers ¢ 

Mr. McGranery. No, I don’t think so. I can conceive of the fact 
hat we can 
very happy if we didn’t have them. But on the whole 


Senator Frreuson. That is your reason for giving the answer, they 


ret along without hewspapers. Sometimes I would De 


ire not essential in your opinion ¢ 

Mr. McGranery. Don't lose your sense of humor entirely, Senator. 

Senator Frerauson. This is not a humorousthing at all. Itisa very 
serious matter. 

Mr. McGranery. It is serious, but there are two things a man ought 
hever do: Take his wite too erloushy or lose his sense of humor. 

Senator Ferauson. Let us get back to your answer. Was it be 
cause you did not think newspapers were a necessity that you said the 
President had no inherent power to seize them / 

Mr. McGranery. Not at all. I concede newspapers are a great 
medium for dispensing news, but at the same time they are certal lV 
not indispensable to the survival of our country. They may be in- 
dispensable to the survival of our streneth but not the existen 

Senator SMITH. You have hit on the very subject matter now that 
I was yoing to ask vou about. You say that hewspapers are not 
necessary to the survival of our country. Do you not think that 
newspapers, freedom of the press, if vou please, are necessary to the 
survival of our system of government 4 

Mr. MceGranery. I would divide that, Senator. The freedom of 


the press Is certainly necessary to the survival of our Government, but 
the first question I don’t know. 
senator SMITH. If the press should he taken over byt the Presid nt, 


they would ho longer be free, 

Mr. McGranery. That is right, would not be. It would be a con 
trolled press and nothing could be more abhorrent to our American 
ideals than that. 

Senator Smiru. You know, do you not, with vour knowledge of 
history that the first instrumentality any man, who wishes to make 
himself a complete dictator. attempts to do is to take over the courts 
and take over the press. They are the first instrumentalities; are 
they not ? 

Mr. McoGranery. Yes, sir; and there 1s little danger of that ever 
happening here. 

Senator Smiru. Do you think the President has the power in the 
absence of statutory enactment to take over the labor unions and 
their assets and their functions? 
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Mr. McGranerry. No, sir. I must, Senator, keep repeating to you 
on those questions, I don’t think that you gentlemen here would have 
the right to even legislate on that question of taking over the unions. 

Senator Smiru. You mean you think the unions should be above 
the law ? 

Mr. McGranery. No, sir; I do not. 

Senator Smiru. What did you say, you did not think we have au- 
thority to legislate 

Mr. McGranery. You asked, could the oo take them over, 
and I said, no, in the absence of power. I don’t think you would 
even legislate power for that. You might be able to legislate where 
you would require men to remain at work, but, by heavens, we still, 
after all is said and done, are freemen here. 

Senator Smirn. You say then that the properties and effects of 
labor unions are exempt and above the law ? 

Mr. McGranery. No; I did not. They are subject to law. 

Senator Smirn. Suppose Congress enacted a law. 

Senator Lancer. I would like to get his answer. 

The CrarrMan. Read the answer, Mr. Reporter. 

(The answer was read by the reporter. ) 

Mr. McoGranery. There is a big ditlerence between taking them 
over—as you well know—a big difference between taking them over 
and regulating them. We do have the right to regulate them. 

Senator Lancer. Do you say the President never has the power to 
take over the assets of businesses ? 

Mr. McGranery. No; he does not. 

Senator Lancer. He has taken over the steel companies and that 
is beyond his power in your understanding ? 

Mr. McGranery. You and I had a little agreement yesterday, now, 


and I am FoOIng to live up to mine, I am not going to GIscuss the steel 
company Case. 

mPenator LANGER. Let Us Say the Oll COMpany then. Do you think 
Tie i the power to take ove r the oil company assets ¢ 

Mr. McGranery. You vave him the power In this act. 

Senator Lancer. That is in the absence of statutory enactment. 

Mr. McGranery. I don't have to discuss it now. You gave him 
Tt! } wel 


Senator Lancer. I am not talking about any statutory enactment. 
I mean in the absence of statutory enactment does the President have 
the power tl er the Const tution to take over the oil compamies. 
Mr. McGranery. I would Say “No.” because you gave him the 

Mya Sw ris“N _ senatol 

Senator Lancer. Now then, upon that theory vou would say the 
President has no authority te take over the assets of labor unions ? 
The \ have physi ‘al assets, do they not ¢ 

Mr. Me (VFRANERY. Indeed they do. 

Senator Lancer. And the President would have no more right 
take over their assets / 

Mr. McGranery. No, indeed. 

Senator Lancer. He would have the same authority to take their 
assets as he would have any other business or corporation, would he 


not / 
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Mr. McoGranery. If there be a taking, Senator—now, you know, 
and 1 know, that you cannot take private property and maintain our 
American way of life. We fought too hard for these things. 

The CuarrMan. You just stay with that now and you will be all 
neht. 

Senator Smirn. Is that your final answer? 

Mr. McGranery. Yes; you will find I am sound on those things. 

Senator SmirH. Is that your final answer ?/ 

Mr. McGranery. Yes; that is my final answer. This country has 
been awfully good to me, Senator, and I would like to keep it for my 
children. 

Senator Smiru. So would I. 

Senator Warkrns. I am very much interested in the statement he 
oye made. That seemed to be all mantaes as the chairman remarked, 
if he stays with that, he will be all right, but he then gets down to the 
point he brings in an exception on we never can determine who 
can determine what will be the exception. 

Mr. McGranery. I hope the Senator will believe me when I say I 
don’t want to evade you. 

Senator WarkIns. We will assume now vou become Attorney 
(eneral, and if the President should ask you whethe 7 i Aen pro- 
ceed with his present policy of seizure of the steel companies or reverse 
his position, what would you advise him? 

Mr. McGranery. It is my understanding the President has already 
asked you gentlemen to give him legislation to legalize the seizure. 

Senator Warkrns. | am asking what you would advise him. 

Mr. McGranery. At that time ; would have gotten together all 
of the circumstances, Senator, and woul a have advised him on the 
situation as it confronted me at et time. 

Senator Watkins. S Ippose he put it to vou, “Was I mneht or wrong 
on what I did?” 

Mr. McGRraANERY. | won't pass on that because that is Mond 
morning quarterbacking, and we have a rule in our house you never 
speak bout last night. 


ay 


Senator Warkins. That does not happen to apply to the Senate 
committee. We want to know what your comments are going to ne. 
Mr. McGranery. I don’t think you are entitled to know what I 


might have said. 


The Cramman. That was not the question. 

Senator Warkins. I want to know what you 1 gn do if the Presi 
Gent said to vou, sal Want your opinion now, I | have a new Attorney 
General, I want tok how if L was right or wrong in domg what I did, 
legally right or wrong.’ 

Mr. MeGranery. I would say, “Mr. President, you had your gen- 
tlemen there, you vanes to them, they know the cireut stances and 
I don’t. The only thing I know is what I read in the ne wspapers.’ 

Senator WATKINS. ee he should state to you the situation 
all the way around is as it has appeared in the ne Wspapers al nd then 
asked you that very question, what would you advise him ? 

Mr. McGranxery. I would advise him that I did not know anything 
it all about. it. . 

Senator Warkins. He would not get very much he ‘Ip from you? 

Mr. MeGranery. I don't think he would want any help from me on 
i clead horse like that. 


cy 
é 
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Senator Warkrns. As a matter of fact, it will be the duty of the 
Attorney General to either proceed with the Government’s case in 
prese nting it to the courts or to decide that it ought not to be pre 
sented and reverse the position. 

Mr. McGranery. That is one reason why, Senator, and the big 
reason why—— 

Senator Warkins. Would that be the duty— — 

The CHarrMan. He was giving you an answer, Senator. 

Mr. McGranery. If the Senator will permit me, as I understand 

the steel situation now, and I may be wrong, Judge Pine filed an 
opinion. That was taken to the circuit court of appe als. The issue 
was certified to the Supreme Court. The Supreme Court has accepted 
it now and argument will be held on Monday. I certainly, Senator, 
am not going to get into that question. 
Se nator Watkins. The President, however, could assume the po 
iti with a new Attorney General he might possibly want to know 
sities he was right or wrong in what he did and whether or not 
he ought to withdraw and let Judge Pine’s decision stand, and under 
those circumstances what would be your opinion ¢ 

Mr. McGranery. No matter what my opinion would be, it would 
be too late. 

Senator Warkins. That is not the point. 

Mr. McGrinery. Senator, I will respectfully decline to say. 

nator Warkins. That is what I wanted to know, if that is your 
attitude, it will help me make up my mind. 

Mr. McGranery. It will have to be my attitude. I could do nothing 
other than that. 

The CuatremMan. In fairness to the nominee, he is on the Federal 
bench, he has not given up his position. The whole matter involved in 
the question propou me by the Senator from Utah is now in the 
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court of last resort of this country. In fairness to the nominee, it 
nueht be that he could ith entire propriety decline to give an opinion. 
Senator Frrevson. | am sorry that I have to say I cannot agree 


with that. The judge always has the right on the bench to excuse 
himself in case that particular matter would come before him. He 
comes here, he is a Federal] office holder how, Ile has heen appointed 
subject to the confirmation of the Senate, and I think we have the 


right to inquire as to his knowledge of the law, what he would do 
under certain circumstances. 
The CrratrMan. I am not going to take issue with the Senator at 


all. I know what I would do if I was in the position of the nominee. 
I would answer it very quickly and tell you what I would do, but he 
can with entire propriety say the matter is now in the courts and de- 
cline to answer, 

Senator Warkrns. Since I was pursuing this line, I would like to 
finish. I would like to make this observation. It seems to me that 
no nominee has the right to reserve any question that might give us 
ight on his views even though he may be a judge. When he comes 
fore this body, he is in the same position we are in. We have to con- 
ider it from all angles. We have to consider his views. We have 
to project in the future, because this is far too important. 

The Carman. In my judgment, and I will express this as my indi- 

vidual judgment, you can get the same results by pursuing the course 
that Senator Smith pursued and take another case other than the 
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Steel case, something that is not pending in the court, and I think 
vou will get the same results in the way of answers. In other words, 
steel | Is hot the only private prope rly i the United states. 

Senator W arKINS. | can understand an Ixecutive who is seriously 
eriticized and who has had one of the courts deciding he is wrong 
finally saying to the Attorney General, 4 we take an appeal on 
this or acce pt the decision of Judge Pine?” In the event the Presi 
dent should ask him that question, I think it is a perfectly proper 
question, “Shall I follow Judge Pine’s decision or shall we prosecute 
this appeal, and if you advise me we should follow Judge Pine’s opin 
ion, then I want you to withdraw the appeal and let the matter stand.” 

You decide you do not want to answer that question ¢ 

Mr. McGranery. Not that I don’t want to, Senator. 

senator W ATKINS. | do not see why you could not. 

Mr. McGranery. I respectfully decline to answer. 

Senator Warkixs. You understand that it will be your future duty, 
as soon as you are confirmed and sworn in, to advise him? J would 
like to know, as one Senator having : t job to do, what your attitude 
will be on an nnport te ase of th: at ind if it shoul 1co me up. 

Mr. McGRranery. There is no question about it, Senator: the Senate 
here in its approval of my nomination has ea prerogative 
in advising on consent to my nomination, but I think we must bear in 
mind the very question that we are here discussing as the balance of 
powe rand let us maintain a proper respect and dignity for the specific 
powers that each might have. I do think that we cannot get into an 
overlap ping of those powers such as might be here, whether it be by 
way of intimidation or some other particular mode, to get one to say 
somethit ne for the purpose of obtaining the nomination or consent to 
the nomination. I do not think you gentlemen want that. 

Senator Warkins. What do you mean, “by way of intimidatio 
What are youre ferring to? 

Mr. McGranery. Well, vou gentlemen keep saying, “Before I will 
vote on this or vote on that, | want this specitic answer to this par 
ticular thing.” 

Senator Frrauson. I have not heard anybody say that. 

Mr. McGranery. I think if you will consult the record 

Senator Warkins. I said it will help me a lot in making up my 

‘ 
mina. 

Mr. McGranery. I think the Senator from Michigan said yes that, 
“T won't vote for a man unless he gives a specific answer on this.” 

Senator FrerGuson. You are wrong. 

Mr. McGranery. It may be, Senator, but, gentlemen, the posi 
tion that I have taken—I don’t know how I can tell you more plainly- 
is that I am a law-abiding man, that I would follow the law, that I 
certainly would give advice to my client to follow the law, that I hav 
al sacred regard for the Constitution, and | have served in all three 
branches of our Government. so I have no particular leaning toward 
one as against the other. By what I said vesterday I meant I would 
cooperate with this Congress, as L would expect the aes nn to. in 
turn, cooperate with me. I think with that we build a very hap, Vy, 
healthy country. I think we are all against sin here, ssaitiiaaas n. 

Senator Frrevson. We can't agree on what sin is. 
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eneies Warkins. I would like to proceed with another question 

r two. I assume that that is the best answer he is going to give to 
my question. 

The Cuatrman. Very well. 

Senator Warkins. I noted from the answers you were giving Sen- 
ator Smith that you went down and your answers were “No” all along 
the line except in extreme emergencies. 

Mr. McGranery. That is right. 

Senator Warkrns. Do you think the Constitution anywhere gives 
the President the power to determine himself what extreme emer- 
gencies are ¢ 

Mr. McGranery. No: I do not. 

Senator Warkrns. Is it not his first duty under the circumstances 
to immediately take the problem to the Congress and ask for authority 
to do whatever he thinks is necessary or it thinks is necessary to cope 
with the emergency ? 

. Mr. McGranery. No: I don’t think that either. 

Senator Warkrns. What is his first duty except in case of invasion ? 
When our land is invaded it is understood that we are automatically 
at war. It creates a state of war, even though Congress might not 
declare war when we are invaded, when we are attacked. 

Mr. McGranery. But I don’t think, Senator, the Constitution ever 
intended when the President had a real problem that he was going 
to run up to Congress to find out what it was going to do about it. 

Senator Warxrys. Those are in the powers delegated to him, but 
in this matter of emergency, like we have had here in the seizure of 
steel or seizure of any of these industries that are struek, that he thinks 
are necessary for national defense, is it not his first duty, if there is 
nothing on the books to guide him, to come to the Congress and ask 
for some authority or ask for some legislation to help take care of that 
situation and bring it to the Congress’ attention / 

Mr. McGranery. No. 1, Senator, I think that any reasonable man, 
acting as President of the United States—— 

Senator Warkrns. Can you answer that “Yes” or “No,” please ? 

Mr. McGranery. I will have to answer that, “Yes.” with this 

qualification. The qualification is this, that any reasonable man, it 
is assumed as the President of the United States or any great leader 
of the American people— would not walk ont beyond the law, and 
he has ees him his own official family, his own advisers, he has 
aroun 1d him information that is not even available to the Congress 
in many cases and he certainly is the man who must properly evaluate 
his own responsibil tv inste: ad of being a little errand boy to run down 
here to Congress and say, “Here, gentlemen, is a great problem that 
confronts me. I won't slee ‘p at all tonight about it. 

Senator Smiru. That is what Woodrow Wilson did in the Adamson 
law. 

Mr. McGranery. He was a gre eat leader. 

Senator Smiru. Did he not go to Congress and ask the power of 
Congress / 

Mr. McGranery. In the Adamson 8-hour law, there is not any ques- 
tion about that. 

Senator Smiru. He asked Congress to pass this legislation and Con- 
oTess passed it. 
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Mr. McGranery. That is right. 

Senator Watkins. That is what I have reference to. 

Mr. McGranery. I cast probably my first vote for Woodrow 
Wilson. 

Senator Warkins. I want to find out from you if you feel that the 
President’s duty in this realm, where he has not been given delegated 
powers, is to come to the Congress for those emergencies and present 
it; if Congress is not in session, call a special session immediately 
and present it to the Congress. 

Mr. McGranery. Yes. Senator, let me say this to you. 

Senator Warkins. Your answer was “Yes”? 

Mr. McGranery. Yes; that every President comes before the Con- 
gress in my way of thinking— 

The CuatrmMan. That used to be the custom. 

Mr. McGranery. When you have strong men with strong views, 
that is what has made our country great. It raises the question that 
you gentlemen with your great forum here can make the people aware 
of all these matters. 

Senator Warkins. Germany and Russia would be the greatest coun- 
tries in the world if that be true, because nobody had stronger views 
than Adolph Hitler and Stalin at the present time when it comes to 
strong views. 

Mr. McGranery. Senator, why do you leave the most important 
part of what I said to you out, with this great forum you have here 
to awaken and make the people of the country aware of what is going 
on here. They don’t have it there. The gentlemen who are sitting 
over here, that is one place where the importance of the press is really 
made eloquent. 

Senator Warkins. They can sometimes deflate these men with strong 
opinions. 

The CHatrMan. All right; let us go on now. 

Senator Watkins. I want to call your attention to a specific case 
in which the President ordered out the troops, Armed Forces, Air 
Force, and Navy, to intervene in a war between two nations. Do you 
think under the circumstances he should call it to the attention of 
Congress, or would you advise him to do so? 

Mr. MoGranery. I don’t think he would have consulted me about 
that. Ithink that is a matter for the Defense. 

Senator Warkins. You do not think there was anything legal, any 
legal question involved there at all ? 

Mr. McGranery. No; I don’t think so. 

Senator Warkins. That is a good enough answer, if that is the way 
vou feel. 

Senator Fereuson. Judge, when did you graduate from law school ? 

Mr. McGranery. 1928. 

Senator Fereuson. What law school did you graduate from ? 

Mr. McGranery. Temple University. 

Senator Frrauson. Did you practice after that before you went to 
Congress ¢ 

Mr. McGranery. Yes, sir; indeed I did. 

Senator Frrauson. I want to talk to you about a charge to the jury 
that you made after you went on the bench in a criminal case. Did 
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you charge the jury in your opinion that “beyond a reasonable doubt” 
and “preponder: ance of the evidence” meant the same thing ? 

Mr. McGranery. No, sir; I did not. I know the case the gentle- 
man refers to, Senator. It is where I used “preponderance of evi- 
dence” instead of “reasonable doubt.” It was called to my attention 
by the other side, and that was corrected by me in that charge. Indeed 
I did. 

The Cuarrman. Did the court reverse you on the ground that you 
said this? 

Senator Frreuson. This is after it was called to your attention. 
This was called to your attention in a criminal case : 

The question of reasonable doubt is the question you are to determine. If 
you are satistied beyond a reasonable doubt that in the first count of the informa- 
tion that there was adulteration, that is sufficient. If you are satisfied on the 
second count beyond a reasonable doubt that this was misbranded, that is 
sufficient. Does that answer your question? That is the preponderance of the 
evidence. 


And is it not true that the court, commenting upon the charge, said: 


The appellate court was of the opinion that as a whole the charge was not 
clear and that the jury may well have been misted. The defendant in the 
criminal case was entitled to a clear and unequivocal charge of the court that 
the guilt of the defendant must be proved beyond a reasonable doubt. 

Mr. McGranery. That is right, Senator. 

Senator Frrcuson. How could you possibly charge a jury in a 
criminal case—— 

Mr. McGranery. Senator, you are not fair to me. 

Senator Ferauson. I am reading just exactly what the court said. 

Mr. McGranery. No, you are not. I beg to differ with you. 

Senator Frercuson. Here is the memorandum of the man on the 
stall of the Judiciary Committee who has briefed the case. 

Mr. McGranery. I will give you the whole business on that. 

Senator Fercuson. You were reversed on that. 

Mr. McGranrry. I was reversed: ves, sir, because Judge Goodrich 
in his opinion said it was not a clear-cut charge in that when I had 
gone back over to say that ] had made an error in saying “preponder- 
ance”; but charged the jury again on reasonable doubt, there was so 
much hullabaloo about it. .Here is the gentleman who raised that 
question. The man apologized to me for it. 

senator I ERGUSON. You mean a lawyer apologized because he ap- 
pealed the case / 

Mr. McGrinery. Yes; because he misquoted me. 

Senator F eRGUSON. The circ 0 court of appeals reversed you. 

Mr. McGranery. All right, but he did not reverse me on that. 

Senator Frerevson. What did they reverse you on ¢ 

Mr. McGranery. Please, Senator, 1 know you would not badger 
me. Here we can do this very calmly. I have the full record. I 
thought you might be interested in what I did. I did use the lan- 
guage you said I did, and then corrected it. I don’t think there is 
anything new about that, for judges to do something of that sort. 

Senator Fercuson. Give us the charge to the jury. 

Mr. McGranery. I haven't got the charge in its entirety. I do 
have the letter of the lawyer who made the misstatement to the circuit 
court of appeals in which he wanted 
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The CuarrMan. What I am interested in is that the question car- 
ries with it the fact that ‘ie circuit court of appeals took cognizance 
of the language and reversed on that. 

Mr. Sourwine. What is the citation ? 

Senator Frrauson. U.S. v. Crescent-Kelvan Co., (164 Fed. 2d Ed., 

582, Jan. 26, 1948). 

Mr. McGRranery. I think that is correct, Senator. I don’t think 
there is any question about that. 

Senator Fercuson. Why did you question my presentation ? 

Mr. McGranery. It is a pure food case, as I remember. 

Senator Fercuson. Yes, and I read it within the quotes. 

Mr. McGranery. That is right, and perhaps my face would be very 
red about that opinion right now. There is no question about that. 

Senator Smiru. The question there, as I understand what Senator 
Ferguson is driving at, is whether or not Judge McGranery knew the 
difference between reasonable doubt and preponderance. 

Senator Fercuson. It shows in the quote he did not know the differ- 
ence and that is why the court reversed him. Will you give us the 
definition of what a reasonable doubt is? 

Mr. McGranery. Yes, I can give you perhaps the legal definition, 

Senator Frrauson. What is it? 

Mr. McGranery. Such'a doubt as would flow from the evidence, 
not any particular doubt that you would conjure up in your own 
mind, but it must be something of substance. It must be of substan- 
tial character and it must flow from the evidence itself, and such a 
doubt that after you had examined the thing very carefully you would 
say, “Well, was he or was he not guilty ? 

Senator Frreuson. You have charged the jury many times? 

Mr. McGranery. Many, many times. 

Senator Frrauson. On the question of reasonable doubt? 

Mr. McGranery. Yes. 

Senator Ferauson. What do you tell the jury reasonable doubt is? 

Mr. McGranery. My usual charge would be something like this. 

Senator Ferauson. Tell us what your charge would be. 

Mr. McGranery. “Members of the jury, a reasonable doubt is such 
a doubt as you would have in your mind after considering all of the 
evidence, that you would stop, that you would pause, and you would 
say to yourself, ‘Did this man commit that particular act?’ It must 
be based, however, members of the jury, on the evidence. It must 
flow from it. It cannot be seniaihical you conjure up in your own 
mind to escape an unpleasant duty.” 

Senator Ferguson. What is a preponderance of the evidence? 

Mr. McGranery. The preponderance of the evidence is the greater 
weight of the evidence, not the number of witnesses but the quality 
and the tone of the evidence as it came from the witness stand. Who 
did you think was telling the truth ? 

Senator Frreuson. Now, what about the law on the question of 
the defendant taking the witness stand? You charged the jury in 
a case on that, did you not, and you were reversed ¢ 

Mr. McGranery. I have whatever reversals during my term here, 
Senator. 

Senator Fercuson. Let me read this to you. The case is United 
States v. Ward. 

Mr. McGranery. I remember the Ward case. 
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Senator Fereuson (reading) : 


At another point in the course of the trial the judge has charged and in com- 
menting upon the defendants’ failure to take the stand in their own behalf, the 
court stated that this was one of their rights as free Americans and that 
they could not be compelled to testify, but the charge went on to say, “But by the 
same token you can weigh in your mind the fact that they did not testify with 
everything else heretofore said to satisfy you of their guilt.” 

Did you charge the jury to that effect ? 

Mr. McGranery. I don’t recollect that one, Senator, to tell you 
the truth. 

Senator Fercuson. Will you get me that case, please ? 

Mr. McGranery. It may be that I did. What of it? 

Senator Frercuson. After being in the Attorney General's Office 3 
years ¢ 

Mr. McGranery. Yes. 

Senator Frrauson. Do you not think that is one of the very funda- 
mentals, one of the keystones i in our arch of justice? 

Mr. McGranery. Let me, Senator, in answer to you, read into the 
record my entire record as a judge since I have been on the bench. 

Senator Frereuson. You can put those in a little later. Now I 
want to read what the trial court said, the exact words, in the United 
States v. Crescent-Kelvan Co., paragraph 8: 

The trial court also, quite inadvertently we know, fairly consistently through- 
out its charge stated that the guilt of the defendants was to be proved, to quote 
a typical instance, by “proving by preponderance of the evidence their wrong- 
doing.” This misstatement was called to the court’s attention by counsel for 
the defendants at the clese of the charge and the court then charged that the 
United States “has the burden throughout the trial of establishing beyond a 
reasonable doubt, every fact essential to the conviction of the defendants 
* * *” Thereafter, the counsel for the United States suggested to the court 
that it might explain to the jury “the question of reasonable doubt, eliminate 
the words ‘preponderance of the evidence’ and stick to ‘reasonable doubt.’ ” 

The court said to the jury in response to this question, “The question of 
reasonable doubt is the question that you are to determine. If you are satis- 
fied beyond a reasonable doubt that in the first count of the information that 
there was an adulteration, that is sufficient; if you are satisfied on the second 
count beyond a reasonable doubt that there was misbranded, that is suf- 
ficient. Does that answer your question?—That is the preponderance of the 
evidence.” 

Mr. McGranery. That is entirely wrong. 

Senator Frercuson. That is what is in the court’s opinion. 

Mr. McGranery. I say that I, Senator, was entirely wrong on that. 

Senator Frercuson. What about this question now of the rights 
of the defendants to take the stand, that they could have the weight, 

“but by the same token you can weigh in your mind the fact that 
they did not testify with everything else heretofore said to satisfy 
you of their guilt.” What about that? Is that the law? 

Mr. McGranrry. No, sir, it is not. No inference m: ay be taken 
from the fact that the defendant did not take the stand. 

Senator Fercuson. Were motions made for new trials in those two 
cases ¢ 

Mr. McGranery. Yes, sir. 

Senator Frercuson. Why did you not grant a new trial in that 
case when you knew you were “wrong ? Can you tell us? 

Mr. Mc nen. I would not know what my reasons were now, 
but I did not, I dismissed the motions for new trials. 
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Senator Frravson. In both cases ¢ 

Mr. McGranery. Yes. 

Senator Smrru. In other words, you may not have known at that 
time you were in error ¢ 

Mr. McGranery. I had some strong views about it, Senator, very 
strong and perhaps maybe too strong. 

Senator Frrcuson. You thought you were not in error? 

Mr. McGranery. Yes; and the guilt of the particular persons 
weighed heavily with me in both those cases. 

Senator Frercuson. Then you were considering whether or not the 
parties were guilty or not. 

Mr. McGranery. I said I was very strong about it, and I readily 
admitted that to you. 

Senator Fercuson. You were reversed in another case because you 
got too strong an idea about the defendants, 

Mr. McGranery. That is quite possible. 

Senator Frrcuson. United States v. Aleli and United States v. 
Limbo. I would like to insert the memorandum on that case. The 
court said he had to reverse it because of your conduct of the trial. 

Mr. McGranery. That is right, Senator. 

Senator Fercuson. The court said here: 

As we see it, however, the charge did help the situation but the substantial 
damage already done was not thereby entirely eliminated. 

Mr. McGranery. That is right. 

Senator Frravuson. Is that because you felt that the defendants were 
guilty ? 

Mr. McGranrry. Yes: I think so. I had very strong feelings 
about it. 

Senator Fereuson. The court held you had not given them a fair 
trial because of your feeling and your expression of the feeling. 

Mr. McGranery. That is right; exactly so. 

Senator Frravson. Before I leave that, the case I was referring to 
this morning was a letter written to Attorney General Biddle on 
April 5, 1945, and the foreman on the grand jury was J. P. Lafferty 
from the Federal Grand Jury in New York. 

Mr. McGranery. That rings a bell in my head. Yes, I remember. 
I went to see Judge Coxe. On that, Senator, may I say this: It is 
my recollection that thi at man would not accept his sentence. He had 
been in the house of detention in New York for something like 7 
years. 

Senator Frrcuson. What do you mean, a man won’t accept a sen- 
tence? Isn’t it the duty of the judge to sentence a man, whether he 
wants to accept it or not ? 

Mr. McGranery. Not under our Federal law. You can sentence 
him, but it does not begin to run until he submits to the Attorney 
General or to a penitentiary or other place of imprisonment. He was 
in the house of detention and all the while various appeals were per id 
ing in New York ¢ ‘ity. You see, when you are arrested and found 
atliy i ina Federal court and sentence is passe — 

Senator Fercuson. Was it passed in that case ? 

Mr. McGranery. Yes. It was a mail fraud case, as I remember it. 
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3ut after sentence was passed you are then lodged of course in jail. 
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If you file an appeal, and bail is denied, you get no credit for that 
time you served pending the disposition of the appeal. 

Senator Frercuson. I am not talking about credit. 

Mr. McGranery. Well, your time does not commence to run until 
you submit to the sentence. In this particular case this man was there 
for years, Senator, and would never submit. 

The Cuamman. With an appeal pending? 

Mr. McGranery. All kinds of appeals and motions. I think it was 
Judge Augustus Hand who wrote one opinion in which he said this 
was going to be the last, that the man would have to go serve his sen- 
tence. 

Senator Ferevson. On the grand jury they wanted an attorney ? 

Mr. McGranery. That is right. 

Senator Fercuson. Did you advise them as to whether or not they 
could have an attorney other than the one that was then before them? 

Mr. McGranery. I told them I would not give them one, more em- 
phatic than that. I would not give them one. 

Senator Fercuson. Why? 

Mr. McGranrery. Because I would not supplant the present United 
States attorney and break down our morale by allowing defendants 
to place United States attorneys under a cloud without real grounds 
to do so, 

Senator Fercuson. You would not allow them to get a lawyer? 

Mr. McGranery. No, Senator. They could get their own lawyer to 
advise them, and I know in this case they did have some lawyer to ad- 
vise them through some of the questions that the foreman gave me at 
the time, but I would not supplant our United States attorney. It 
meant my taking him out of hea and saying there was some founda- 
tion to the charges which this Mr. McCann was making when Mc- 
Gohey had nothing to do with the prosecution. 

Senator Fercuson. If the grand jury wanted the evidence presented 
by another attorney general, ‘why didn’t you allow them to do it? 

Mr. McGranery. For the reason I think I have already said, Sena- 
tor, that I am not going to allow a suspicion, would not permit a 
suspicion, to be cast upon you just because it is a rumor of some sort. 
Now, I might say to you, Senator, that the man in question is now a 
Federal judge in New York, Judge McGohey. 

Senator Fercuson. I am talking about the foreman of the grand 
jury that came to you. 

Mr. McGranery. This is what he was complaining about, McGohey, 
who is now a Federal judge in New York, a man of great honor. 

Senator Fercuson. Did they not ask you to put your opinion in 
writing, the foreman of the jury requested that your decision be 
furnished to the jury in writing ? 

Mr. McGranery. I don’t think I did that. I don’t know whether 
he asked me or not. 

Senator Freravson. I would like to have the file. 

Mr. McGranery. You are entirely welcome to it, Senator. I am 
sure Judge Hand would be glad to tell you something about the case, 
too. 

The Cratrman. Is this the McCann case? 

Mr. McGranery. That is right, the McCann case, as T recall it, a 
mail-fraud case. If we were in executive session I would be elad to 
tell the committee a lot more about that case. 
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The CHamMan. Let me dwell on it for a moment, because there is 
a letter addressed to myself and there is a letter addressed to Senator 
Ferguson, at least ¢ addressed to his clerk: 


Eugene McCann of 2020 East Thirty-sixth Street, New York City, who has 
communicated with members of the Senate Judiciary Committee regarding ap- 
pointment of Judges Medina and Murphy is presumably the same individual as 
Gene McCann, last address shown as 226 East Thirty-sixth Street, who was 
found guilty July 22, 1941, in the United States District Court for the Southern 
District of New York under indictment charging him with using mails in a 
scheme to defraud, and sentence of 6 years’ imprisonment in the custody of the 
Attorney General and was imprisoned in the Federal prison at 427 West Street, 
New York City. This individual was later transferred to the Federal peniten- 
tiary at Lewisburg, Pa., and thereafter to the Federal Medical Center, an insane 
asylum near Springfield, Mo. 

This individual has been suing Tom Clark since 1950 and asking a million 
dollars in damages. Eugene McCann is regarded as a psychiatric and it is be- 
lieved that fact largely accounts for his actions in the matter of suits which 
he has filed over a period of several years. 


That appears to have been addressed to myself, apparently of date 
June 20, 1951. 

Then there is one here to William P. Rogers, Esq., chief counsel, 
Committee on Expenditures in the Executive Departments, dated 
April 27, 1948: 


This will refer to your letter of April 16, 1948, with its enclosure addressed to 
the Attorney General and relating to Gene McCann, an inmate of the Medical 
Center for Federal Prisoners, Springfield, Mo. 

We have examined the material which you forwarded, including McCann's 31- 
point statement of alleged legal grievances. Nothing new is contained in the 
letter, and in fact hardly anything which has not been advanced by McCann in 
his multiple court actions since his conviction in 1941. 

As an index to his litigious disposition we might add during the past 18 
months he has filed petitions for certiorari in the Supreme Court on six occasions, 
all denied; three in April 1948, 

As you may know, McCann is regarded as a psychiatric and that fact largely 
accounts for his actions. 


Signed by Peyton Ford, Assistant to the Attorney General. 

I understand that Royers was with the committee that you were on. 

Senator Frereuson. Yes. 

The CuHamrMan. That is part of the file. I have not had a chance 
to go through all the files. 

Senator Lanerr. Could we have Mr. McGranery read the record, 
the number of cases he had? 

The CHAIRMAN. Yes. 

Mr. McGranery. Mr. Chairman, this is a record of all cases other 
than motions which I disposed of during my term as a judge: 


Final disposition of civil cases, jury and nonjury___..-..-__.._______- 356 
PAs CRON GF GRORTPRTLY CASOE.. 5 weenie msckdes ins Seika mt ew 91 
Defendants arraigned in criminal cases____- edad ebenieh pees ts te ES geeks 651 
Waivers of indictments.__..__...... ii sbghaabnsdccbbuddealace SE See ere 3 
Change of pleas from not guilty to guilty before tri: OO ih cca etciatea 32 
RENE OU Ci sel Shei a cress Sects spk se nein anenienceb ead ainaanairne Be ae eS 83 
Sentences in criminal cases_.............-... aa ae a is eat 357 
Arguments, both criminal and civil. es as ‘ nd : 155 
Opinions filed, civil, criminal, and admiralty oda a am 168 
Cases appealed to the circuit court of appeals: 

Judge McGranery affirmed_....._.._.-______- : is , 23 

Judge McGranery reversed nnd ddtaaclpaslattee-ad cakes : 16 


Cases of Judge MceGranery appealed to the Supreme Court from the circuit 
court of appeals, certiorari denied in three cases in which the circuit court af- 
firmed Judge McGranery ; certiorari denied in two cases in which the circuit court 
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reversed Judge McGranery; certiorari allowed in one case where circuit court 
reversed Judge McGranery; after argument, Supreme Court reversed the circuit 
court of appeals, 

That, gentlemen, is a record I am proud to stand on. 

The CuatrmMan. Any further questions, Senator Ferguson ? 

Senator Fercuson. I do want the whole file in this case, because on 
the memorandum that I have it is not signed; it is a stamped signa- 
ture of the foreman of the grand jury. It does not give the name of 
the case or what the facts were. 

The Coarman. Judge McGranery, you are undoubtedly acquainted 
with Peyton Ford? Did you serve under him or with him in the De- 
partment of Justice? 

Mr. McGranery. Mr. Peyton Ford was employed in the Depart- 
ment of Justice at the time I was there, but he was directly at that 
time, it is my recollection he was under the Attorney General and not 
on my payroll. 

The CHatrman. What was your position with reference to Mr. 
Ford? Was he superior to you? 

Mr. McGranery. No, sir; he was not. I was assistant to the At- 
torney General but he was directly under the Attorney General. 

The Carman. Would you say then he had superior sanction over 
you in any way? 

Mr. McGranery. No, sir; I would not say that. 

The Cuaiman. Would you reverse that then and say you were 
superior to him in the position ? 

Mr. McGranery. No, sir; it was more or less of an independent 
operation. The Attorney General’s staff he kept up there in his own 
office. 

The Cuatrman. You know him to be afterward Assistant to the 
Attorney General? 

Mr. McGranery. Yes; I do, and later Deputy Attorney General. 

The Cuatrman. Have you talked with Mr. Peyton Ford in the last 
3 months ¢ 

Mr. McGranery. No, sir; I have not. 

The Cuarrman. When did you have the last conversation with Mr. 
Peyton Ford, to your recollection / 

Mr. McGranery. My recollection, if it serves me correctly, Mr. 
Chairman, would be that I talked to Mr. Peyton Ford sometime prior 
to the day on which I sentenced Harry Gold, as you will recall, one 
of the atomic spies. 

The CHarrmMan. About what date was that ? 

Mr. McGranery. That would be sometime, Mr. Chairman, I think 
prior to December of last year. 

The Cuamman. At or about that time, is it not true, or do you 
recall that there was a general report that there would be a change 
in the office of Attorney General? Does your memory serve you in 
that respect ? 

Mr. McGranery. There were rumors, Mr. Chairman. 

The Cuatrman. Did your conversation with Mr. Peyton Ford on 
that occasion have anything to do with those rumors? 

Mr. McGranery. No: not at all. 

The CHarrman. Not in any respect ? 

Mr. McGranery. Not in any respect. 
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The Cuamrman. Did Mr. Peyton Ford call you at or about the time 
that the President called you according to your statement here of 
yesterday ? 

Mr. McGranery. No, sir. 

The Cuatrman. And told you that he wanted you for his Attorney 
General ? 

Mr. McGranery. No, sir; he did not. 

The Cuarrman. Did anyone else other than the President of the 
United States call you at or about the time the President called you 
according to your statement here of yesterday with reference to your 
being called to assume the office of Attor ney General ? 

Mr. McGranrry. No, sir. 

The CHarrman. So that we may get the matter clear, the President 
of the United States is the only one who has at any time suggested 
to you that you would be called to be Attorney General ? 

Mr. McGranery. Very definitely, Mr. Chairman; yes. 

The Cuarrman. Now, Mr. Peyton Ford has within the last 24 or 
36 hours been brought into a situation which, regardless of the facts 
in the case, involves him to some extent in the tanker transaction 
indirectly. Do you know anything about that? 

Mr. McGranery. No, sir; nothing. 

The Cuarrman. Do you have anything to do with advising the 
President of the United States as to the retention of one Newbold 
Morris to be a special investigator ? 

Mr. McGranery. No, sir. Precisely, gentlemen, the President 
never discussed Newbold Morris with me, or anyone else; never. 

Senator Frrauson. What do you mean by that? How do you know 
what he did? 

Mr. McGranery. He did not discuss it with me. 

Senator Frravson. Or no one else discussed it with you? 

Mr. McGranery. That is right. 

The Cuatrman. The day after the President advised you that he 
wanted you for Attorney Gener al, you came to Washington ? 

Mr. McGranrry. Yes, sir; I did. 

The CHamMan. You spent some time in the White House with the 
President in conference? 

Mr. McGranery. Yes, sir. 

The Cratrman. At that time was the matter of Mr. Newbold Mor- 
ris’ position or his retention discussed between you and the President ? 

Mr. McGranery. No, sir; not at all. 

The Cuamrman. Not in any respect? 

Mr. McGranery. Not in any respect. 

Senator Frercuson. You are familiar with the Lawyers Guild? 

Mr. McGranery. I know of it. I was never a member of it. 

Senator Frravson. Do you know how many members of the De- 
partment of Justice were members of the Lawyers Guild when you 
were there? 

Mr. McGranery. No; I do not. 

Senator Fereuson. Did you ever know of anybody being discharged 
from the Attorney General’s office because he was a member of the 
Guild? 

Mr. McGranery. No; I don’t, Senator. 

Senator Frrcuson. You don’t know of anybody ? 

Mr. McGranery. No; I do not. 
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Senator Frercuson. Do you know why it was never listed by the 
Attorney General’s office as a Communist front ? 

Mr. McGranery. I didn’t even know it was not listed, whether it was 
or was not. No, sir; I knew nothing about the Lawyers Guild. 

Senator Frerauson. Would you have any objections to any of the 
members of the staff of the Attorne *y General being members of the 
Lawyers Guild? 

Mr. McGranery. I would have no objection to any member of my 
staff belonging to the Lawyers Guild, as such. I don’t know anything 
about the Guild, to tell you the truth. 

The Cnairman. If the Federal Bureau of Investigation rates the 
Lawyers Guild as a Communist front and so states before the com- 
mittee of Congress, would you be governed accordingly ? 

Mr. McGranery. Indeed, I would. I would not have anything 
around me that would smack of communism. 

Senator Fercuson. Or Communist front / 

Mr. McGranery. That is right. 

Senator Fereuson. So if the record shows in the Appropriations 
Committee that the FBI believes it to be a Communist front, would 
that be sufficient to discharge members of the Lawyers Guild? 

Mr. McUranery. As I said to you this morning, Senator, I do not 
know anything about the Lawyers Guild. 

Senator Ferguson. I did not ask you about the Lawyers Guild this 
morning. 

Mr. McGranery. No, but I said to you this morning there ought 
to be something more than just the Attorney General to pass upon 
that. 

Senator Frrevuson. If the FBI will make a statement from the 
testimony, evidence that they have been able to assemble, that they 
believe it is a Communist front 

Mr. McGranery. They would not reach that conclusion. The FBI 
never does that. The FBI will give facts—— 

The CHamMaNn. Just a moment on that. The FBI testifies before 
the Appropriations Committee and the Appropriations Committee 
gets many facts. 

Mr. McGranery. That may well be, Senator, but in the Depart- 
ment, as a matter of record, what the FBI does, they give you the 
factual data and from it you make your own conclusions. 

Senator Smirx. That does not mean they may not sometimes testify 
before committees of Congress and give a conclusion there. 

Mr. McGranery. You are so right. Anyone of the gentlemen 
there, I suppose when you gentlemen ask them a question they would 
not hesitate to give their personal view. 

Senator Smirxn. Didn't you know about the Lawyers Guild, its 





background ? 

Mr. McGranery. Only by rumor. I don’t even know many of 
the law yers that be long to it. Senator. 

Senator Frrevson. It was organized in Washington, was it not? 

Mr. McGranery. I don’t know that. I knew they had a fairly 
strong group around Philadelphia there for a while, but it sort of 
dissipated and blew away. 

Senator Fercuson. You mean to say vou could not ask the FBI 
what they thought of the Lawyers Guild, whether it was a Com- 


munist front or not ? 
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Mr. McGranery. To get a conclusion from thei ¢ 

Senator Frreuson. Yes. 

Mr. McGranery. No; I think I could ask Mr. Hoover and 
his personal opinion. 

Senator Fereuson. Why could you not get a conclusion from them ? 

Mr. McGranery. Because it is their policy 

Senator Fereuson. Would they not be under you? 

Mr. McGranery. Yes. 

Senator Fereuson. Could you not change the policy and say, “I 
would like to know what the Lawyers Guild actu: lly is?” 

Mr. McGranery. I think they do very well on their own. 

Senator Frreuson. I think it is very important as to whether or 
not the United States Attorney General’s office has Lawyers Guild 
members on it from the testimony before the Appropriations Com- 
mittee and before the Internal Security Subcommittee of the Judiciary 
Committee. 

Mr. McGranery. I have never found occasion when I could go to 
Mr. Hoover and ask him about a certain matter in that connection 
that he would not tell me just what he thought; but the report, no. 

Senator Fercuson. Would you be governed by his opinion? 

Mr. McGranery. Yes. 

Senator Ferauson. And would you discharge people who were 
members if he said they were a Communist front ? 

Mr. McGranery. You set up an operation, what to do when they 
are charged with communism, and they are entitled to a hearing. 

Senator Ferauson. Does that apply to Attorneys General ¢ 

Mr. McGranery. That Attorneys General have a hearing? 

Senator Feracuson. Yes. 

Mr. McGranery. You mean these Assistant Attorneys General? 

Senator Fercuson. Yes; if you find a member of your staff down 
there—if you go down there—is a member of a Communist front, do 
you mean you are going to have a hearing ¢ 

Mr. McGranery. I will certainly respect whatever rights the man 
has. I would not arbitrarily throw him out. 

Senator Freravson. You told Senator Watkins yesterday when 
you went down there you were going to look him over, and you were 
going to examine him personally. 

Mr. McGranery. That is right, but I am not going to run rough- 
shod over their rights. 

Senator Fercuson. Are you going to give them all trials?) Are you 
going to decide whether a man is a competent lawyer ? 

Mr. McGranery. The man who runs the Division will have to give 
an account for the manner in which he conducts his Division. If he 
has incompetent lawyers there, he will have to get rid of them. 

Senator Feraeuson. Do you think that a member of a Communist 
front, who was willfully a member of that kind of front or is a fellow 
traveler, could be a member of the staff of the Department of Justice? 

Mr. McGranery. No; he should not be if he definitely, as you say, 
is a member of the Communist front. 

Senator Fereuson. You do not think he could properly advise on 
the law? 

Mr. McGranery. I think he is inconsistent with our form of gov- 
ernment. His whole ideology is something that is foreign to us, some- 
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thing we detest, and he could not serve his country well under those 
circumstances. 

Senator Ferguson. Nor could he serve under you? 

Mr. McGranery. That is right. 

The CratrmMan. How long have you been acquainted with Mr. 
Francis Biddle? 

Mr. McGranery. Lord, heavens, Senator, about 40 years. 

The Cuarrman. You served under Mr. Biddle? 

Mr. McGranery. Yes, sir. He was the Attorney General when I 
was there. 

The CuHatrmMan. He is now the president of the organization known 
as the Americans for Democratic Action. 

Mr. McGranery. I don’t know whether he still is or not. He was 
there for one time. 

The CuarrMan. He was elected president here at the last conclave, 
as I understand it. Has Mr. Biddle talked to you about your taking 
the office of Attorney General ? 

Mr. McGranery. Yes, I had lunch with Mr. Biddle I suppose may- 
be within the week following my appointment. He was in Philadel- 
phia to go to the dentist and I had lunch with him. That is the only 
conversation we had. 

The CuHarrman. Before you did have a conversation, then about 
your taking over the office of Attorney General ? 

Mr. McGranery. We discussed it among other things. 

The CuatrmMan. Before you were alled by the President or on the 
day on which you say you were called by the President, did you have 
any conversation with Mr. Biddle? 

Mr. McGranery. No, sir. 

The CHarrman. Neither with reference to your taking over the 
office of the Attorney General nor on any other subject ? 

Mr. McGranery. No, sir. After that news got out I was very busy. 

The Cuarrman. Before it got out? 

Mr. McGranery. The first notice I had, Senator, was from the 
President himself. The only notice I got of it. From there I went 
directly home and stayed there. 

The Cuarrman. Was there anything in your relationship, extending 
over 40 years as you said with Mr. Francis Biddle, that would cause 
you to be swayed or controlled by Mr. Biddle, if you were confirmed 
as Attorney General? 

Mr. McGranery. No, sir. Mr. Biddle would be the last one in the 
world that would want to sway me on a particular matter. I have a 
very high regard for Mr. Biddle, Mr. Chairman. No, Mr. Biddle 
would not sway me. 

The Cuarrman. Now, gentlemen, there are some more witnesses. 
One cannot be here until tomorrow. One cannot be here until Friday. 
He istryingacase. It is going to be a little bit rough on the chairman 
of this committee because it was noticed on the floor of the Senate yes- 

terday that the omnibus immigration bill would follow the mine safety 
bill, which will be on the floor tomorrow. I understand it will take 
about 2 days for the mine safety bill. The chairman must be ready 
to present the omnibus immigration bill when it comes up. I had 
hoped we might be able to get all witnesses concluded tomorrow and 
end this case. If it is possible to do so, I am going to do it. What is 
your pleasure at this time? 
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Senator Lancer. I move we meet at 10 o’clock tomorrow morning 
and try to clean it up tomorrow, if we can. 

The Cuairman. ie there : anyo ne present here in this hearing who 
wants to be heard either for or against the nomination of this nomi- 
nee? Will you stand up, please and state your name? 

Mr. Taytor. Robert G. Taylor. I am sorry, but I could not come 
tomorrow and probably could not come Friday. So if you could hear 
me today, I would appreciate it, I come from Media, Delaware County, 
Pa. 

The CuatrmMan. Very well. Come forward and be sworn. 

Do you solemnly swear that the testimony you are about to give 
to the Committee on the Judiciar y of the U nited States Senate will be 
the truth, the whole truth, and nothing but the truth, so help you, 
God ? 

Mr. Tayvor. I affirm, sir. Iam a member of the Society of Friends. 

The Cuamman. Do you want to be sworn or not ? 

Mr. ‘Tayztor. I do not want to be sworn. I am a member of the 
Society of Friends. The oath is never required. 

The Cuatrman. What is your pleasure, gentlemen ? 

Senator Warktys. I think under the rules a man does not have to 
take the oath if he affirms. 

The Cuairman. Take that seat. 

Senator Frrevson. You understand by affirming you are under the 
penalty and pain of perjury ¢ 

Mr. Taytor. Absolutely. I am not afraid to say what I am going 
to say, Senator Ferguson. You know that yourself. 

Senator Fercuson. I mean that is the law. It is the same as being 
sworn. You understand that. 

Mr. 'Taytor. Absolutely. I am responsible for everything that I 
intend to say. 

The (‘HatrrmMan. Proceed. 

Senator Maenuson. May I ask a question before the witness pro- 
ceeds? Is it possible to tell us who the witnesses for tomorrow are so 
that we might have some idea ? 

The CHatrman. On Friday it is Mr. Dilworth, and he is now in 
the trial of a case and could not come. 

Senator Magnuson. That is the man mentioned in Philadelphia ? 

The Cuarmman. Yes. Tomorrow it is Mr. Thomas D. McBride, at- 
torney of Philadelphia. 

Senator Magnuson. Thank you. 

The Cuamman. All right. 

You may state your name, your place of residence and your busi 
ness or occupation, if any. 


TESTIMONY OF ROBERT G. TAYLOR, MEDIA, PA. 


Mr. Tayior. My name is Robert Gray Taylor. I am a citizen of 
Media, Delaware County, Pa. I am a senior partner of Robert Tay- 
lor & Co., successors to George Gray & Sons, consultants, established 
in Philadelphia in 1683. I have been in the banking business for 
years. I have been a student of politics for years. 7 ne was a 
member of the Philadeiphia bar. I have only had 7 years in day 
school and no bar except a little bar around the corner onal ‘iene 
me, so that I am not a member. 
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The Cuamman. Proceed with your statement. 

Mr. Tayior. For a number of years, 25 in fact, I have been a mem- 
ber of the Friendly Sons of St. Patrick in Philadalphia. We have two 
other members who are parties at interest here, James Patrick Me- 
Granery and Harry S. Truman. IT would like to submit as evidence 
the statements made in a book brought out this year about Hon. James 
Patrick McGranery, of President Harry S. Truman, and of myself. 

(Statements referred to follow:) 


{From Biographies of Members, Friendly Sons of St. Patrick] 


His Excellency Harry 8S. Truman, 1946 

President of the United States. Born in Lamar, Barton County. M'ssonri, 
May 8,188t. Was educated in the public schools in Independence and the Kansas 
City School of Law. Served as Ist ideutenant of Battery F and as Captain 
of Battery D, 120th Field Artillery, United States Army in World War IT. Took 
part in the Vosges operation and the St. Mihiet - and Meuse-Argonne offensives. 
Was discharged in 1919 with rank of Major. Served as Judge of Jackson County 
(Missouri) Court from 1922 to 1924, and as Presiding Judge from 1926 to 1934. 
Was elected to the United States Senate from Missouri in 1934 and re-elected 
in 1940. Elected Vice-President of the United States, November 1944. 


Hon. James Patrick McGranery, 1931 

Born, Philadelphia, het 8, 1895. Graduate. Temple University Law School, 
1928 ; admitted to Bar, 1928; member, 75th to 78th Congresses, 1937-44; resigned 
from Congress November 17, 1945; appointed Assistant to the Attorney-General, 
November 18, 1943; awarded the Medal of Merit on March 19, 1946 by President 
Truman; appointed United States Federal Court Judge for the Eastern District 
of Pennsylvania, July 31, 1946. Served as Chairman, Registration Commission, 
Philadelphia. Observation pilot, World War I; also served as adjutant, 111th 
Infantry: Trustee, Immaculata College. Member, Philopatrian Literary Insti- 
tute. Home, Hotel Warwick, Philadelphia. 

Robert Gray Taylor, 1927 

Born, Lansdowne, Delaware County, Pennsylvania, March 18, 1892. Senior 
partner, Robert Taylor and Company, successors to George Gray and Sons, 
established in Philadelphia in 1683. Incorporator, the school in Rose Valley, 
192), and its first President, 1929-81. Director of Children’s Bureau, Phil- 
adelphia, 1980-35. Appointed by Delaware County Commissioners to secure 
UNO permanent headquarters for Delaware-Chester County site and to cooperate 
with Justice Owen J. Roberts of Chester County. Purchasing Agent of Phil- 
adelphia Quartz Company, 1918-20. Candidate for Delegate-at-Large to Repub- 
lican National Convention, 1932 Primaries (defeated by Senator J. J. MeClure). 
Candidate for nomination as Senator in 1934 Primaries (defeated by Senator 
David A. Reed). In 1920-22 he was Director of Transportation for the Ameri- 
can Friends Service Committee, European Children’s Fund. He received a 
similar appointment from the British Friends War Victims Relief organization 
of London, covering all relief supplies going through Hamburg. Some member 
of his family has been active in the Society almost continuously since 1770. 

Mr. Tayitor. We think very well of McGranery down our way, 
those of us who have known him, and I have known him for a little 
over 20 years, but not well, gentlemen. What I do is meet him 
every once in awhile at the Friendly Sons of St. Patrick and I heard 
him say the first time IT met him that he would probably file for Con- 
gress. That was I think in 1931. I sat at the same table with him 
that day. He comes from a section of the city which is known as 
Rancat. It is about as hard and tough a section as there is and the 
men who have grown up and come out of that section are the strongest 
men we have in the city, with the possible exception of those coming 
from Brewery Town. They areas hardas nails. J would say here— 
and I have been authorized by Judge Toal of the Delaware County 
Court of Common Pleas to say so for him too—that we doubt if the 
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President of the United States could have found a candidate more 
likely in the 8 months during which he will serve, if he is confirmed, 
more likely to do a good job at cleaning this mess up in the Department 
which he is about to head, and in the Treasury Department. 

Now, gentlemen, I feel very strongly about this. This fellow is a 
good man. I like him. I like him because he is a man, because he 
stands up for what he thinks. I have heard a good bit of testimony 
today and I see no reason why you should not confirm him. 

Francis Biddle’s name has been brought in here. I would like to 
say, gentlemen, that Judge Toal, William R. Toal, a Republican, 
stated categorically that if Francis Biddle had been retained as 
Attorney General all this trouble would not have happened. I know 
why he lost his job, and so do you, because there was criticism of 
Francis Biddle because he was said to be too liberal and because it was 
impossible to reach him. He, too, is an honest man. I have known 
Francis Biddle perhaps as long as Judge McGranery has known him, 
and I have never seen any evidence that Francis Biddle ~ any thing 
that was dishonorable. He is of the same type as our best Phil: udel- 
i lawyers, and I have known most of them. 

I doubt whether any member of the Philadelphia bar who knows 
either Mr. McGranery or Francis Biddle would question the integrity 
of either, the knowledge of the law of either, and while I think there 
is no lawyer ever existed who has not occasionally made a mistake, I 
don’t think he has made a very great many of them. I have evidence 
on his part today, in his testimony, of his willingness to correct an 
error when he saw that he had made one. What more honest position 
could you expect a man to take who is put in his place. You “ne 
this man as a judge, and I hope you will confirm him, and I should s: 
the sooner the better because I think the sooner he gets down there oa 
over a department which has been badly run, because of something 
or other—and I would not like to impugn the man who has been 
there—if you got him out, now you have a good man to succeed him. 
I think you had better take him on. 

I might state one more thing about the Friendly Sons of St. 
Patrick. 

Senator Lanoer. Tell us about the Friendly Sons of St. Patrick. 

Senator Ferauson. He has to stand to do that. 

Mr. Taytor. May I stand for a minute / 

The Friendly Sons of St. Patrick, for the relief of immigrants from 
Ireland, was founded in the year 1771. It is the greatest force within 
the city of Philadelphia for the keeping alive of a fine spirit between 
Protestant and Catholic within the city. We get along swell to 
gether. I am the only Quaker in that organization, I believe. They 
seemed to like me just as much as anybody else. 1 will be — if 
I don't like the Catholics just as much as I do the Protestants in there. 
There are not enough Protestants. That is too bad. The Catholics 
sort of took us over. 

[t happens that my grandfather was an officer for 50 years. His 
name too was Robert Taylor. He did not pull it out of a hat. What 
they did, gentlemen, was this: My sudlather ran a packet line be- 
tween Londonderry and Philadelphia from 1799 to 1856. His son, 
James Tay lor. ran the same line to LSSS and then thes sold out to the 
Anchor Line. Every man and woman that came to Philadelphia on 
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that line or any other Irish line or lines bringing people from Ireland, 
every man was received, was given a welcome, was given housing, 
until he was given a job and they got him a job mighty quick. The 
funds that that soc iety has today, “which used to be used to protect 
those people from the kinds of oppression that used to be inflicted— 
and our Immigration Committee knows about it only too well—none 
of thoes people were exploited, they were given good jubs, and my 
ereat-grandfather provides most of the jobs | and his sons down along 
Ridley Creek, along Chester Creek, along Darby Creek, and Crum 
Creek, all those mills wanted those people. We wanted them badly 
and, by George, the best citizens in Delaware County today are the 
sons and grandsons of those people. 

My gracious, what that organization has done for Philadelphia. I 
ask the judge to confirm everything I say. And anybody else who is 
here will, too, who knows anything about it. I don’t know whether we 
ever hi id Senator McCarran up there to address us or not. 

The CHatrMAN. Not yet. 

Mr. Tayvor. Well, that is just too bad. I will ask them to invite 
you. 

The CHarreman. All right, fine. 

Mr. Taytor. Everybody that is invited always comes. We had 
a man by the name of O'Conor from Maryland there this year and he 
made a very fine speech. I thought since he was not running for office, 
it was very much stronger than it would have been if he had been 
running, a speech advocating the unification of a country which should 
have been unified and it would have been unified if the kind of protec- 
tion had been given it by the mother country that we were able to get 
for ourselves. But too many of the Irishmen left and came over 
here. The field was too good. We liked it too much here and we bled 
Ireland of its best sons. 


* 





x x » * 4: * 





The Cnatrman. All right, thank you very much, sir 

The committee will convene again tomorrow morning at 10 o'clock. 

(Whereupon, at 4 p. m., the committee recessed until 10 a. m., 
Wednesday, May 7, 1952.) 
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WEDNESDAY, MAY 7, 1952 


Unirtep Srates SENATE, 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The committee met at 10:50 a. m., pursuant to recess, In room 424, 
Senate Office Building, Hon. Pat McCarran, chairman, presiding. 

Present : Senators McCarran, Eastland, Magnuson, O’'Conor, Smith, 
Wiley, Langer, Ferguson, Jenner, Watkins, and Hendrickson. 

Also present : J. G. Sourwine, committee counsel; A. Devitt Vanech, 
Deputy Attorney General. 

The CHarrMan. The committee will come to order. 

Gentlemen of the committee, there is a matter that I would like 
to take up with the committee in executive session. Will you please 
step into the next reom with me / 

(A short recess was taken. ) 

The Carman. Is there anyone present now who cares to he heard 
either for or against the nomination of James P. McGranery to be 
Attorney General of the United States? Is there anyone who cares 
to be heard on the subject ? 

Judge McGranery, will you come forward, please ? 

Senator Fereuson. I have some questions this morning. 

The CHarrMan. Senator Ferguson. 


TESTIMONY OF JAMES P. McGRANERY, PHILADELPHIA, PA.— 
Resumed 


Senator Frrevson. In the case of the United States v. Venuto (182 
Fed. 2d ed. 519), decided by the appellate court on May 29, 1950, do 
you remember that case ¢ 

Mr. MoGranery. I recall it very clearly, Senator. 

Senator Ferevson. Here was one of the points that the court re- 
versed your decision on. One of the points in the trial is that a recess 
was declared shortly after the defendant went under cross-examina- 
tion. Then this fact appeared from the decision : 

When the court excused the jury from that day’s session, he gave explicit 
directions to the effect that the defendant and his counsel were required to bind 
themselves not to consult together during the 18-hour overnight recess or else 
the court would be forced to commit the defendant to jail. 

Do you recall that incident ¢ 

Mr. McGranery. Indeed I do, Senator. 

Senator Frercuson. Why did you do that as a former Attorney 
General and asa judge ¢ 
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Mr. McGranery. For ihe reason that I felt the defendant was com- 
mitted to the stand, he was under cross-examination, and while you 
are under cross-examination you are not entitled to consult your 
counsel as to whether or not you ought to answer questions. 

Senator Fercuson. You are not ? 

Mr. McGranery. No, I don’t think so, Senator, and it’s still quite 

dispute in that matter of law. There are many judges that agree 
with me, although for our circuit I have since conformed to the law. 

Senator Fercuson. Then it goes on as follows: 

Also there were two other occasions when while the defendant was on the 
stand the court announced a short recess and admonished the defendant to remain 
seated and have no discussion with your counsel or anybody else. 

Mr. McGranery. Not to remain seated, I don’t think, Senator. I 
wouldn’t do that, no. 

Senator Frereuson (reading) : 

And that no such injunction was imposed upon any other witness during the 
time. 


This was just to the defendant ? 

Mr. MoGranery. That is right, 

Senator Fercuson. As I understand it, the Appellate Court in re- 
versing the judgment and remanding the case for a new trial stated: 


that to deprive an accused defendant and his counsel of the rizht to consult during 
a recess was most certainly depriving the defendant of his constitutional rights 
to consult counsel at any stage of the proceeding and that they could find no 
justification for imposing a restriction of silence between the accused and his 
counsel during the trial recess, 

Is that about what the court held? 

Mr. McGranery. That is about right, sir. 

Senator Fercuson. And that they said 

Mr. McGranery. Not as you read it. That is taken out of the whole 
file. Now if I can give the Senator the background ? 

Senator Ferauson. Was this the holding? [| Reading:] 

By restricting the right of consultation between defendant and his counsel 
during the court recess, the defendant was denied the right to have the assist- 
ance of counsel as guaranteed by the sixth amendment to the Constitution, 

Mr. McGranery. That would be right, Senator, if the defendant 
had not been committed by his counsel to the Government under cross- 
examination, and that is the real point involved here. I would re- 
spectfully urge that again, not that I would disobey the law of our 
circuit, I would certainly follow it, but if I h: id the opportunity I still 
feel that a defendant under cross-examination is not entitled to ask his 
lawyer how he is going to answer a certain question. 

Senator Freravson. Here was a case where you gave a recess over- 
night and under penalty of the defendant going to jail, being put in 
jail, because you would forfeit his bond, you forbid him to confer with 
his counsel overnight and you also required him to sit on the stand 
while there was a recess of the court. 

Mr. McGranery. No, I will take issue with you on that, Senator, 
I didn’t require him to sit on the stand, he could certainly go out and 
do whatever he wanted, but I did say that he would not discuss the 
matter with his counsel while he was under cross-examination. 

Senator Frreuson. Was there a motion for a new trial in this case ? 
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Mr. McGranery. Yes, indeed, there was; otherwise you wouldn’t 
have this point. 

Senator Frercuson. And you denied the motion for new trial ? 

Mr. McGranery. Indeed I did, sir, indeed I did. The issue was, 
Senator, whether or not it would constitute a denial of the right to 
counsel by the accused. Now the background, of the matter, we had 
here a fraud case in taxes, income taxes. We had here a situation with 
respect to the other witnesses that you usually find in the criminal 
cases of that type where there was an association between a so-called 
bookkeeper that was employed not regularly by the defendant and 
the defendant in this particular case. 

One of his defenses was that he could not read or write, although 
he wrote his checks, and there were many things in the case which in 
the interests of justice I felt and I said to counsel that I would con- 
fine the defendant overnight, revoke his bail, inasmuch as he had been 
committed to the Government for cross-examination, unless he would 
tell me that he would not discuss the case, give me his word as a gentle- 
man, that he would not discuss and advise the matter with his client 
during that period. 

Senator SmirH. May I ask a question ? 

Senator Frerauson. Yes. 

Senator Smiru. You have used the expression twice, as I caught 
it this morning, “committed to the Government for cross-examination.” 
Now is there any rule or any custom in your court there or any rule 
of even the Pennsylvania State law that makes a provision of that 
sort, that after a witness has been taken over by the Government to be 
cross-examined that he could then not have any communication with 
his counsel ? 

Mr. McGranery. That apparently is in dispute, Senator. There are 
two schools of alata with respect to that. In our circuit it is a 
settled proposition, this is the law, and I certainly followed it ever 
since. 

Senator Smiru. Your idea was that if the witness, or if the defend- 
ant, was in a close place, to use the vernacular, you did not want him 
to have the chance to have counsel frame an answer for him ? 

Mr. McGranery. Indeed. 

Senator Frreuson. Then of course you were charging the counsel 
with malpractice ? 

Mr. McGranery. No, I was not, I took his word as a gentleman. 

Senator Frercuson. You thought he was going to fix the witness? 

Mr. McGranery. Not at all. I took his word, Senator, and let him 
go over that evening with his lawyer. 

Senator Fercuson. Yes; but you made them promise ? 

Mr. McGranery. That is right. 

Senator Fercuson. That they would not confer? 

Mr. McGranery. So I did not charge him with malpractice. 

Senator Easrianp. Judge, you said there were two schools; did 
this case settle it? 

Mr. McGranery. Yes. <As far as our circuit is concerned, we must 
conform with it. 

Senator Warkins. Were there any judges in that district at that 
time upholding your view prior to that Bs 
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Mr. McGranery. On the particular point, that had not been ques- 
tioned. Otherwise it would not have been taken by our circuit court 
of appeals. In other words, the question is, under these circumstances, 
is a man deprived of the r ight of counsel. 

Senator Warkins. Had there been a decision by a judge of any 
court? That is the first I heard of a decision of that kind. 

Senator Ferguson. Will you show us the decision that controlled 
your finding that you could say to a defendant and his lawyer at the 
end of a trial at night, at a recess, that you can’t confer during the 
night on the pains and penalty of your going to jail¢ I will revoke 
your bond? You show me that law. 

Mr. McGranery. The Senator knows, he has been a judge also. A 
judge is required to do all things necessary to preserve the adminis- 
tration of justice and to preserve the trial, the course of the trial. 

Senator Frereuson. Even though it may be a violation of the 
Constitution ¢ 

Mr. McGranery. No; certainly not, certainly not. 

Senator Frereuson. Judge, we have three cases here, you having 
been an Attorney General. 

Mr. McGranery. You have 3 out of 84 arguments that I had. 

Senator Frravson. Wait a minute. I selected three out of four 
fundamental principles of law, which is one of the functions of an 
Attorney General. One is the very fundamental one that a man is 
presumed to be innocent until he is proven guilty beyond a reasonable 
doubt. 

The second was the right of a trial judge to be biased and preju- 
diced in a trial against a defendant and acknowledged so here today, 
and that is the reason that you said what you did to him and how you 
conducted yourself in the trial. 

The next was the right of a defendant not to take the witness stand, 
and that no presumption can arise from the fact that he does not take 
the witness stand. 

Mr. McGranery. That is right. 

Senator Fereuson. Here we have the third, the constitutional pro- 
vision of the right of a man to confer overnight with his counsel if 
he wanted to while he was on bond. Those are three fundamentals. 

Mr. McGranery. And you had them, Senator, after I had left the 
active arena from that of a prosecutor to that of a judge. I have al- 
ways conformed to the law, and I would say that in the record that I 
read into this hearing yesterday, I am very proud of it, Senator. 
There isn’t anything I have done in my judicial life that I am ashamed 
of. 

Senator Frrauson. I assume that you are proud of your three de- 
cisions that you made here, and the court reversed you on ¢ 

Mr. McGranrry. I am not ashamed of them, Senator. 

Senator Fercuson. I am trying to get your explanation. 

Mr. McGranery. I had views, and I wrote them on paper. I didn’t 
hesitate to do that. They are there, they are expressed in writing. I 
did it in the only way that I know how. 

Senator Ferguson. I have one more matter. T want to put in evi- 
dence, Mr. Chairman— 

Mr. McGranery. I think the Senator is trying to preserve the bal- 
ance of powers. 

Senator Smiru. I would like to ask a question. 
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Senator Frravson. I would like to put this in the record though, 
because I want to make an examination. This is the original matter, 
supposed to have been signed by L. J. Lafferty. I want to put that 
into the record. It shows what came to me in this grand jury case. I 
am not concerned with the facts in the McCann case; I am concerned 
with the matter of you refusing to allow the grand jury to have a 
counsel in a matter which they w wanted to inv estigate. 

For instance, here is an item: 


Your foreman pointed out to Judge Cox, an assistant to the Attorney Gen- 
eral— 


talking about you— 

that the jury was not asking the court nor the Attorney General whether they 
should make the investigation under consideration but were merely asking 
whether or not a jury was entitled to legal counsel in prosecuting and investi- 
gating. It was pointed out by your foreman that the jury had decided to make 
the investigation and that they could do so without legal counsel if they saw fit. 
They were merely asking the court and the Attorney General for legal counsel 
to which they thought they were entitled. 

Now I think that with the serious charges against the Department 
of Justice for failure to make certain prosecution that this is a very 
vital and fundamental proposition of the Attorney General prohibit- 
ing a grand jury from making an investigation, 1n effect, by not al- 
lowing them to have a counsel to make that investigation. That may 
be the reason why we have so many cases now charged against the De- 
partinent of Justice; that we had to have in several cases run-away 
grand juries. 

One of them was the Remington case. The only reason why they 
ever got an indictment of Remington was because the grand jury ran 
away from the Attorney General. The Hiss case, to a certain extent, 
was a run-away grand jury. Now these juries tried to do their duty, 
and we find in this specific case in 1945 that you and the judge pro- 
hibited the jury from performing their function as a fundamental 
grand jury. What do you have to say to that proposition ? 

Mr. McGranery. Well, I can only say that the Senator is entirely 
wrong. 

Senator Frrauson. Tell me your analysis. 

Mr. McGranery. In this respect. 

The CHatrMan. Just a minute, Judge. I think you should begin 
at the inception of that matter and go right through it item by item, 
please, for the benefit of the committee. 

Mr. McGranery. Very well, sir. Would the chairman want me to 
recite, I think I did recite yesterday. the background of the case? 

The Cuamman. I think you had better go at it again and clear it up. 

Mr. McGranery. McCann was first, I think, arrested and tried 
back in either 1940 or 1941. He was sentenced by the court to under- 
go a term of imprisonment, if my memory serves me correctly, a term 
of 5 years, 4 vears, 5 years 

Senator Frreuson. Judge, so that you may have this in mind, 
might I just say this: Was it not true that the conduct of the Attorney 
General’s office was the thing that the grand jury wanted to investi- 
gate? 

Mr. McGranery. No: I don’t think so, Senator. No; I don’t think 
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Senator Frrauson. From what I read in there it was. Now you go 
ahead. 

The CuarrMan. The judge is on the stand, and I do not want any 
interruptions. Judge McGranery knows the facts, and he can cer- 
tainly go through it. 

Mr. McGranery. Yes, sir. 

Senator SmitH. Maybe Judge McGranery is entitled to counsel 
under the theory here. 

Senator Fereuson. Under my theory I would let him have counsel. 

Mr. McGranery. Thank you very much, Senator. 

Senator Watkins. Even witnesses who would enter any charges 
would have the right to ask whether they have the right to ask ques- 
tions or not. 

Mr. McGranery. If the matter is left to Judge McGranery by the 
chairman, the selection of counsel, I wouldn't hesitate to employ you, 
Senator Smith. 

The Cuatrman. If you will begin at the beginning and wind up 
at the end, it will be fine. 

Mr. MoGranery. I am speaking from memory because it all hap- 
pened before I went near the Department back in 1941. I did not go 
into the Department until November of 1943. Some time along about 
in 1945, the latter part of 1945, after this man had been sentenced for 
approximately 4 years, during which time he did not accept his 
sentence. 

I think I made myself clear to the members of the committee yes- 
terday what we mean by not accepting your sentence. In other words, 
as long as there are any interlocutory motions or anything that would 
prevent or require the defendant to be present and not accept as a 
final judgment that sentence, then of course that sentence doesn’t 
commence to run until he accepts it as a final judgment. 

So this man had been in the house of detention, as I recall it, in 
New York for some 4 years, at various times filing various motions, 
all of them usually winding up in the second circuit. Mr. Justice 
Hand wrote an opinion, the Senator now has the file, and I think 
he finally reviewed the history of this whole case. 

In 1945 the then United States attorney, Mr. McGohey, called me 
and told me of this visit that he had from the foreman of the grand 
jury. He is now a Federal judge in the southern district of New 
York. I asked Mr. McGohey if he would not make some arrange- 
ment with the judge in charge of the grand jury, and I said I would 
discuss the matter in the presence of the judge with the foreman and 
find out what the nature of his complaint was and whether there was 
any real substance to it. 

Having arrived there, the foreman of the grand jury—that is, Mr. 
Lafferty, who was present, the judge, and my self—he stated his propo- 
sition, if I recall correctly, that Mr. McCann had made charges that 
he could not obtain a fair trial with Mr. McGohey as the United 
States attorney, and under the circumstances he thought that they 
should have special counsel assigned to them. 

I asked Judge Cox what he thought of it. He said, “I think it is 
entirely an administrative matter and one for the Department.” Well, 
I turned, and I said that I cannot, there is nothing shown here, there 
is no showing, that Mr. McGohey had anything to do with this case. 
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There is no showing here that Mr. McGohey did a thing that was con- 
trary to this gentleman’s rights, and that under the circumstances to 
remove him and to supersede him it would place a cloud over Mc- 
Gohey that I thought was not justified, and 1 thought would be bad 
for the morale of the De partment. 

The judge told me, “If that is your decision, you can tell him that.” 
That was my decision, gentlemen, that is all there was to it. 

Senator Frrevson. Will you give us the memorandum that you 
acted upon ? 

Mr. McGranery. You have the whole file, Senator, whatever there 
is. 

Senator Fereuson. I aim sorry; it is about a foot thick, and I have 
not been able to get through it yet. They wanted to investigate a 
criminal matter, did they not? 

Mr. McGranery. No; this man wanted to investigate the whole 
background. 

Senator Frrevson. The Attorney General’s office? 

Mr. McGranery. The United States attorney’s office. 

Senator Frercuson. Yes; but he is under the supervision directly 
under your office in Washington ? 

Mr. McGranery. That is right. 

Senator Frreuson. In fact, that is why he wrote the letter to you 
down here, because it was the Attorney General’s office. When we talk 
about the Attorney General in the city of New York, we talk about 
the Attorney General’s office ? 

Mr. McGranery. He was the attorney; that is all there was. 

Senator Lancer. This fellow that made these charges against Mc- 
Gohey, is he in the insane asylum ? 

Mr. McGranery. Yes. 

Senator Langer. A psychopathic case, and he had been sitting in 
the detention house for 4 or 5 years? 

Mr. McGranery. And would not accept the sentence. 

Senator Frereuson. That is all that I have at present. I want to 
put the whole case in of the United States versus Venuto, 

Senator Watkins. I would like to ask a question that Senator 
Langer brought up. Was it well known to the officials that this man 
was that kind of case? 

Mr. McGranery. Yes. 

Senator Watkins. What was he doing there all that time without 
investigating ? 

Mr. McGranery. That is another matter; I wouldn’t know about 
that. 

The Cuarrman. He was filing motions and everything else. 

Senator Warkrins. If it was well known. 

Mr. McGranery. He was not committed to us. 

Senator Watkins. Somebody certainly should have taken him be- 
fore a proper board. 

Mr. McGranery. He had counsel, Senator, throughout. 

The CHArrMAN, Senator Smith? 

Senator SmiruH. There was one question in connection with the other 
matter. Judge McGranery, at the time you made this decision that 
Senator Ferguson was asking about, was there any custom, or did you 
understand there was a custom that at least warranted your making 
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that condition to the defendant that he should not consult with 
counsel ? 

Mr. McGranery. Yes, sir. 

Senator SmirH. That point has been resolved against the viewpoint 
that you took in this case which has been asked about ¢ 

Mr. McGranery. That is right. It is merely a suspicion that the 
man had coming from a sick mind and no substance to it whatever. 

The CHatrrman. Are you not getting your case confused ? 

Senator Smiru. Yes. 

Mr. McGranery. I am speaking of the Venuto case. 

Senator SmirH. You said you would let the man go if he would agree 
not to talk with counsel ? 

Mr. MoGranery. Yes. 

Senator Smiru. I asked the question, was there any custom or prac- 
tice in the courts of Pennsylvania, either State or Federal, that you felt 
at that time justified you in attaching that condition overnight? 

Mr. MoGranery. Yes, sir; I felt it was in the best interests of 
justice. 

Senator Warxrns. What about the custom ? 

The Cuarrman. Was there any custom or practice ? 

Mr. McGranery. That I don’t know, Senator. Whether or not it 
had ever happened in another case, I don’t know. 

Senator Warktns. Do you know of any other case in the history of 
jurisprudence in this countr y where that has been done? 

Mr. MoGranery. No, sir. 

Senator Smrru. I was trying to draw a distinction, Mr. Chairman, 
between what the judge might have done in his honest belief if he 
thought he had the right to do that and what he might have done 
because he just wanted to be intemperate. 

Mr. McGranery. It wasn’t that in this case, Senator. 

The Cuarrman. Senator Hendrickson? 

Senator Henprickson. I understood you to say there was a motion 
for new trial. 

Mr. MoGranery. Yes, sir. 

Senator Henprickson. Was that argued before you? 

Mr. McGranrery. It was. 

Senator Henprickson. What was the basis of the argument? 

Mr. McGranery. That it was deprivation of rights of the defendant 
and counsel. 

Senator Henprickson. This whole issue was argued before you? 

Mr. McGranery. That is right. 

Senator Fercuson. Were any cases cited by the Attorney General’s 
office to the effect that you were correct ? 

Mr. McGranery. Yes. 

Senator Frercuson. Will you let us have that brief? 

Mr. McGranery. If they are in the record, you will have them in 
this case. 

Senator Ferevson. Counsel for the committee, will you get the 
briefs and records in this case so that they may be made part of the 
file? 

Mr. McGranery. As a matter of fact, it went to the Department of 
Justice: and there was a question there whether or not certiorari 
should be applied for; and I think, Senator Smith, you might be in- 
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terested in this, that, after the circuit court of appeals had disposed of 
this matter and reversed me, that then, when it went to the Criminal 
Division of the Department, it was a question in their mind, and they 
sent it around—they do that—as to whether or not certiorari should 
be applied for. 

That, too, I am told, was a split opinion in the Dep: rtment itself. 

Senator Smiru. There was some difference of opinion / 

Mr. McGranery. Yes, indeed. Whether it was, as they say, a case 
on all fours, I don’t think so. 

The Cuarrman. All right, gentlemen, we have the two witnesses 
down from Philadelphia here, Mr. McBride and Mr. Dilworth. 

Mr. McGranery. Will I retire, Mr. Chairman ? 

The Cuamman. Just a moment. It was determined by the com- 
mittee that these witnesses would first be held in executive session. 
It was determined by the committee that the testimony of these wit- 
nesses would first be taken in executive session, and such will be the 
order. The room will be cleared, and Mr. McBride will be the first 
witness called. No one excepting the members of the staff or the mem- 
bers of the staff of the respective members of this committee shall re- 
main in the room. 

(Whereupon, at 11 a. m., the committee proceeded into executive 
session.) 
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WEDNESDAY, MAY 7, 1952 


Unirep Srates Senate, 
COMMITTEE ON THE JUDICIARY, 
Washington, D.C. 
(The following testimony taken at an executive session on May 7, 1952, was 


released from the injunction of executive secrecy and made public by orders of 
the committee.) 


EXECUTIVE SESSION 


The committee met at 11 a. m., pursuant to recess, in room 424, 
Senate Office Building, Hon. Pat. McCarran, chairman, presiding. 

Present: Senators McCarran, Eastland, Magnuson, O’Conor, Smith, 
Wiley, Langer, Ferguson, Jenner, W atkins, and a ickson. 

Also present : J.G. Sourwine, committee counsel : A. Devitt Vanech, 
Deputy Attorney General. 

The CuatrMan. The committee will come to order. 

Mr. McBride, will you kindly come forward? Will you raise your 
right hand and be sworn? 

‘Do you solemnly swear that the testimony you are about to give to 
the Judiciary Committee of the United States Senate will be the truth, 
the whole truth, and nothing but the truth, so help you God 

Mr. McBriwz. I do. 


TESTIMONY OF THOMAS D. McBRIDE, PHILADELPHIA, PA. 


The Cuamman. You may state your name, residence, occupation, 

and business address. 

Mr. McBrive. Thomas D. McBride, lawyer, and my residence is at 
401 Westmoreland Avenue, Philadelphia; office, 1529 Walnut Street, 
Philadelphia. 

The Cuamman. Mr. McBride, we have before us the nomination of 
Mr. James P. McGranery, Judge James P. McGranery, to be Attorney 
General of the United States. Do you have anything to say on the 
subject ? 

Mr. McBripe. I have no general statement to make. 

The Cuarrman, Any statement that you wish to make with refer- 
ence either for or against will be heard. 

Mr. McBrinr. I have no general statement to make. I was sub- 
penaed last night at 9 o’cloc k. and I came ver y willingly on the train 
this morning. I had assumed that I would be questioned, and I am 
willing to answer any questions touching any matter that the Senate 
feels affects his competency. 

Senator Frrcuson. Suppose I would ask the general question ? 
What do you say as to the competency of Judge James McGranery to 
be a Cabinet officer, the Attorney General of the United States? 
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Mr. McBrine. It is my firm conviction that he is unfit. 

Senator Frerevson. Will you give us your reason? I do not know 
what you know; I have no idea what your opinion is. 

Mr. McBrivr. I am a practicing lawyer in Philadelphia; I have 
known Judge McGranery before and since he became a Congressman, 
since he became a Federal judge. I have had personal experience 
in the trial of cases before him: I have had contacts, or I have had 
communications with other members of the bar in and about Phila- 
delphia; and it is my judgment that Judge McGranery is not fit by 
reason of fundamental knowledge of the law and that that lack of 
knowledge is coupled with an arrogance beyond that of any judge 
that I have known within our time in the eastern district of Pennsyl- 
vania. 

Just as in the cases that he has made these legal errors, they are so 
glaring, they are so fundamental that any sc ‘hoolboy woul | know bet- 
ter. There was not the slightest justification for them; and, as I have 
heard since I have been here this morning, they touch fundamental 
rights. They should not have been made, and they were the products 
of pure ignorance which was equaled only by the judge’s arrogance in 
his attitude in the trial of cases and in his trial of all cases almost 
without exception that he conducts in the eastern district in the crim- 
inal court. 

His mistakes have, therefore, been fundamental. I think, as does 
this committee, that the office of the Attorney General of the United 
States is a high quasi-judicial office in which judicial temperament, 
knowledge, administrative ability, all combine and are necessary in 
the handling of the great business of the Government. I do not think 
Judge McGranery has any of those qualifications. 

Senator Easttanp. Do you think he is honest ? 

Mr. McBrine. I have absolutely no evidence to indicate that he is 
dishonest. 

Senator Easrnanp. You think he is honest ? 

Mr. McBrine. Intellectually I would say that Judge McGranery 
is not intellectually honest in his trial of the cases. So far as material 
matters are concerned, I have never heard the slightest imputation 
against his honesty, either as a Congressman or as a judge or as a 
lawyer. 

The CuarrmMan. Are there any further questions? 

Senator Frrcuson. How long have you been practicing ? 

Mr. McBripr. I have been practicing since 1927. Iam, of course, 
speaking only for myself; I have no right to speak on behalf of any- 
body els Cc. ; 

Senator LANGER, How Many cases have you tried before Judge 
MeGranery ¢ 

Mr. McBripr. I have tried two cases. My office was associated in 
one that was mentioned which went up to the circuit court of appeals 
and in which Judge McGranery was reversed. 

Senator Fereuson. Which one of the cases? 

Mr. soRRIDr. anal one known as Ward, Cipullo, and Hogan in 
which Judge McG ry told the jury that all three must be convicted 
or all ete must a acqul itted, and he was reversed. 

Senator Ferguson. The case of Ward and others? 

Mr. McBrinre. Yes. The citation is United States v. Ward et al. 
(168 Fed. 2d 266). In that case he permitted the jury to weigh 
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against the defendants their failure to at that time take the stand. 

Senator Fercuson. That is the only point that I raised in the hear- 
ing, but you say there was another point, that the judge charged them 
they had to convict all if they convicted any / 

Mr. McBrivr. Yes; or acquit all. 

Senator Frereuson. Or ac quit all. 

Mr. McBripr. And was specifically reversed on that count also. 

Senator Frreuson. I notice there they said, the appellate court in 
reversing judgment remanded the case for new trial and stated: 

We think that on occasions during this trial there was an unfortunate de- 
parture from calm and impartiality on the part of the trial judge. 

Mr. McBripe. I was not present at the trial. I argued the motion 
for bail because at the end of the trial Judge McGranery forthwith 
sentenced the defendants to jail and refused to grant any bail. They 
immediately called me up, and I went down to the court of appeals and 
appeared before Judge Maris, of the court of appeals, asking that bail 
be fixed. After reading his charge and being informed of the state- 
ment made, I stated to the court of appeals that in my opinion his con 
duct of that case was the worst example of judicial arrogance that had 
been called to my attention. 

I stated that publicly in the court of appeals to the judge on the 
motion for bail. That bail was allowed; the case was argued in the 
court of appeals and the decision reversed. 

The other case I tried before His Honor, Judge McGranery, was 
the case of U.S. v. Arthur Emory Benson. In that case he made fun- 
damental errors. That was Criminal Docket 16020, interstate trans- 
portation of falsely made securities. In that case a man was charged 
with having transported falsely made securities across State lines, 
and the indictment so ch: irged, and the Government necessarily op- 
erated on that theory throughout. 

When it came time to charge the jury, the court told the jury that 
it was quite true that the argument of defense counsel might have some 
merit on the failure of proof to justify that charge, but there was an- 
other section of the statute which made it equally criminal to transport 
in interstate commerce the tools that might go to make fraudulent in- 
struments. 

So he permitted the jury to convict upon a charge not made. 

Senator Ferguson. Not made in the indictment ¢ 

Mr. McBrine. Not made in the indictment at all. He stated so. 

Senator Watkins. What happened to that case finally / 

Mr. McBriwr. Finally he granted a new hearing in this case. 

Senator O'Conor. What resulted / 

Mr. McBrinvr. When it came up again, the argument was made on 
September 5, 1951, and in that case the motion for a new trial was not 
decided until possibly 6, 7, or 8 months later. Judge MeGranery him- 
self had charge of the next list at which that case would inevitably 
appear in view of the fact that the new trial was granted at that time. 
He assigned that case to himself on the second trial, and the defendant, 
after selecting a jury and after the Government was about to open or 
did open, entered a plea of nolo contendere. 

Senator O’Conor. Who was counsel in that case ? 

Mr. McBripr. I was counsel in that case. 

Senator O’Conor. Eventually, after Judge MeGranery granted and 
set the case for new trial, you entered a plea of nolo contendere / 
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Mr. McBripe. Yes, sir. 

Senator Ferguson. What was the sentence ‘ 

Mr. McBrive. A year and a day in the Federal] penitentiary. 

Senator Frrcuson. Was there any agreement if he pleaded nolo 
contendere that there would be a particular sentence? Was that dis- 
cussed with you and the prosecutor and the judge ¢ 

Mr. McBrunr. It was discussed. 

Senator Frreuson. In the room with the judge ‘ 

Mr. McBripr. In the courtroom. 

Senator Frercuson. In the open ? 

Mr. McBripr. No, sir. 

Senator Fereuson. You mean in chambers? 

Mr. McBrine. No, sir; at what we call side bar. 

Senator Frrcuson. What is a side bar in Philadelphia ? 

Mr. McBrivr. In other words, approaching the bench. It is a 
discussion that is held right at the judge’s rostrum where the lawyer 
walks inside of a rail; both lawyers talk to the judge privately. 

Senator Ferguson. And not on the record ‘ 

Mr. McBripe. And not on the record. 

Senator Frerauson. What was the discussion about the sentence if 
he would plead nolo contendere with the judge ¢ 

Mr. McBripr. The discussion was that Judge McGranery had 
thought that he would give this man 4 years but that if a plea were 
entered he would give him 18 months. 

Senator F'rrcuson. Then was a deal made to settle it on a year and 
a day ? 

Mr. McBrine. No, sir. I appeared in open court with the defend- 
ant, and then what occurred on the day of sentence was all stated in 
open court. ane judge said that he had considered the whole matter 
and mentioned that he had thought of giving him 18 months, and then 
did ultimately sentence him toa year and a day. 

Senator Frrcuson. So the judge said—is this correct—“If he goes 
to trial, I have in mind giving him 4 years. If he pleads nolo con- 
tendere, I have in mind giving him 18 months”? Then at the time 
of the sentence he g: ave him a year and a day, explaining that he had 
in mind that he woul d vive him 18 months but he Was going to give 
hima year anda day 

Mr. Me Brive. That 3 is correct. 

Senator Irrouson. Is that a correct analysis of this matter at the 
side bar? ; 

Mr. McBrive. Part was at side bar 

Senator Frrcuson. The other agreement was what you call the 
side bar / 

Mr. McBripr. Yes, sit 

Senator O’Conor. May [I ask the gentleman on that very point, 
had any proposal been made by you as the defendant’s counsel as to 
any readiness or willingness on your part to enter such a ple a on con- 
dition of any sentence ‘of a certain duration bei ‘ing imposed 

Mr. McBripe. No.sir. While the motion for new trial was pending, 
one of the assistant United States attorneys indicated to me that he 
thought the case might well be disposed of on the basis of a sentence 
of a year and a day. I had had no previous discussion with Judge 
MecGranery about it. I argued the case in open court. When we were 
ready to be tried, my best recollection is that Judge McGranery sug- 
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gested that we see the court at side bar, as we call it. It may have 
been the United States assistant attorney who suggested it, but in any 
event we had this discussion, and personally I did not feel at the time 
that a plea of guilty was the proper thing, but the defendant ultimately 
did decide that he would enter that plea of nolo contendere. 

Senator Ferauson. Did he know about the difference in sentence if 
he did or did not? Did you tell him what was said at the side bar or 
was he there ? 

Mr. McBrive. I told him precisely what was said at the side bar. 
But let me make this further statement: Judge McGranery did not 
exactly say “You will get 4 years if you try, and 18 months if you 
plead.” He said, “I had it in mind to give him 4 years.” This was 
before the trial started. “If you plead, I will give him 18 months.” 
That, as close as I can remember it, is the exact language. 

Senator EastLanp. You approached the judge / 

Mr. McBripe. We were either called up or I was asked to go up and 
see the judge at what we call side bar, and I understand you call it 
approaching the bench. 

Senator Easttanp. Were asked by whom ? 

Mr. McBripe. The suggestion was either made by Judge McGranery 
or by the assistant United States attorney. 

Senator Eastianp. Did the judge send for you or say something to 
the attorneys? 

Mr. McBripe. We were sitting in the courtroom and either Judge 
McGranery said, or the assistant United States attorney said “Will 
Your Honor see us at the side bar?” That was the first that the 
question came up. 

Senator Easrtanp. Something that you think, though, was initiated 
by the assistant United States attorney, is that correct ? 

Mr. McBriver. It might well have been. 

Senator Smiru. Had you had any conversation with the United 
States attorney prior to the time that you approached Judge 
McGranery ? 

Mr. McBrinz. About entering a plea of guilty ? 

Senator Suir. Yes, or nolo contendere / 

Mr. McBripr. He was telling me that he was going to win his case 
and so forth. But we had no discussion to the effect that I would 
enter a plea, and the United States attorney said that he was not in 
a position to make me any promise or anybody else a promise. 

Senator Smira. IT mean, had you had any informal discussion be- 
tween you and the United States assistant attorney about this position 
in the trial in that sort of a manner? 

Mr. McBrivr. The only discussion we had was about 6 or 7 months 
before, when he said, while the motion for a new trial was pending, 
that “Why don’t you take a year and a day or something like that.” 
A very informal statement. 

Senator Smrrn. The district attorney said that ? 

Mr. McBrive. The district attorney. Just in an_ informal 
conversation. 

Senator SmitH. That is not too unusual, is it ? 

Mr. McBripe. No; I don’t think it is. 

Senator Smiru. It is frequently done in order to expedite business 
on cases that counsel do not feel like the court should spend a lot of 
time on, isn’t that it ? 
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Mr. McBrinr. I would say that that aspect of the case exactly bears 
that interpretation. 

Senator Smiru. In all these proceedings of conversations, did Judge 
McGranery do anything that was unusual or out of the ordinary or 
different from what the average judge would do under such circum- 
stances when the matter had been brought to his attention that way? 

Mr. McBrivr. As to the entering of the plea of nolo contendere? 

Senator Smiru. Yes. 

Mr. McBring. I would say, “No,” that it was not unusual, except 
that which had preceded it was a trial before him, a holding of a motion 
for a new trial, for 7 or 8 months, a granting of the new trial at a 
time when he knew, by rotation, this case would come before him as 
the judge in charge of the list, and he then assigned it to himself. 

Senator Smiru. In other words, it would have been possible for 
the case to be handled for some other judge to try ¢ 

Mr. McBrine. It was up to Judge MeGranery to decide who should 
handle it. 

Senator O’Conor. Had there been any discussion made known to 
the judge as to the possibilities of a plea ? 

Mr. McBripe. Prior to this discussion ? 

Senator Smiru. No, prior to the reassignment of the case. The 
reason I am asking, so you will understand what I am trying to drive 
at, whether or not the assignment by Judge McGranery to himself may 
have been in the interest of expedition, he having heard all of the case 
and being familiar with it all, and as to the possibilities of a plea he 
would know best. 

Mr. McBripe. [had no conversation whatever with anybody, includ- 
ing Judge McGranery or the United States attorney as to the possi- 
bility of a plea prior to Judge McGranery assigning the case to himself. 

Senator Smiru. You do not know whether the district attorney may 
have? 

Mr. McBrine. I have no idea 

Senator Smiru. In the proceeding which I understand was had 
before Judge Maris, having to do with the bail, was there any con- 
troversy or contention that provoked any unpleasantness at all that 
brought up any differences between you and the court ? 

Mr. McBrinr. Yes. 

Senator Smiru. What was that? 

Mr. McBrine. The fact that I before Judge Maris stated to him 
that in my opinion this was the worst example of judicial arrogance 
that had been brought to my attention in many years. Asa result of 
that, rumors came to me that Judge McGranery was attempting to 
hold me in contempt for what I had stated to the circuit court of 
appeals. A couple of people told me about it, and I was told that he 
was going to get me for having made statements before the court of 
appeals and so forth. I ultimately, at the suggestion of, I believe it 
was, the United States attorney, wrote Judge McGranery a letter 
stating that if I had stated anything to the court of appeals that was 
not so, I would be delighted to correct it. 

Senator Smirn. Was there anything of that kind? 

Mr. McBrinr. That I had stated 2 

Senator Smirn. Any retraction. 

Mr. McBrive. No; nobody asked me to go before the court of 
appeals, and on the precise point that Judge McGranery had said 
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that I misquoted him, he was reversed on the precise point. His 
position being that he had stated in the very beginning that they 
had to convict or acquit all three, and that he had later attempted to 
correct that. He said that I did not call it to the attention of the 
court of appeals that he had attempted to correct it. The court of ap- 
peals reversed and said that his attempted correction of that point was 
not a correction at all and could not affect the issue. 

The Carman. There was a transcript of the proceedings, was 
there not? 

Mr. McBrine. I don’t have it with me. 

‘The CHarman,. Was there a transcript of the proceedings ? 

Mr. McBripe. Yes. 

The CHatrman. Was that called to the attention of the court of 
appeals, the circuit court of appeals ¢ 

Mr. McBrine. I had the quickly prepared charge of the court in my 
hands. You see, this trial may have ended about 11 o’clock in the 
morning or 12 o'clock, and then the motion for bail was made about 2 
hours thereafter. Then, in the meantime the court stenographer was 
preparing the charge of the court. It was handed to me, and I was 
leafing through the charge of the court to get the points as to which I 
would assert there was fundamental error sufficient to raise a substan- 
tial question upon which the court would allow or refuse bail. And I 
did not come to the attempted correction. I did not know of its exist- 
ence. But ultimately the court held that the attempted correction 
didn’t correct anything anyway. 

The Cuamman. The whole matter was brought by the official record 
to the court of appeals on the final argument of the case? 

Mr. McBrivr. Yes, sir; they reversed. 

Senator Lancer. Mr. McBride, when this case was reassigned 6 or 
7 months later, you had already written this letter in question, had 
you not 

Mr. McBripe. That letter, sir, was written, I suppose, 4 or 5 years 
ago. 

Senator Lancer. No: I mean when the case was reassigned 6 or 7 
months later, you know, during the interval. Was your letter written 
during that 6 or 7 months? 

Mr. McBripe. May I attempt to straighten some things out that 
I may have not made clear? 

The letter that we are talking about had to do with the Hogan, 
Ward, and C ae case of some years ago. That letter was written 
to Judge McGranery in connection with that aspect of the matter 
which went to the court of appeals. The matter which you are speak- 
ing of with respect to the reassignment of the case had to do with the 
Benson case, an entirely different case, within the last month, I pre- 
sume, 2 months. 

Senator Lancer. In the Benson case you must have figured you 
would get a good, fair trial there or else you would have filed an affi- 
davit of the prejudice, is that not right? 

Mr. McBripe. I did not file an affidavit of prejudice. 

Senator Lancer. Why did you not file it? 

Mr. McBrive. Well, because I felt that in a trial by jury regardless 
of any feeling that Judge McGranery might have entertained against 
me, I would be able to protect my record sufficiently. 
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Senator JENNER. Did you get a reply from Judge McGranery to 
your letter / 

Mr. McBrive. Yes, sir. 

Senator JENNER. What did the reply state ¢ 

Mr. McBripvr. As I recall, it said that the business of the court 
could not be conducted by exchange of letters and so forth, and that 
is about all that I remember. 

Senator Warkins. Did the judge ever call you in to reprimand you 
for what you said to the court of appeals ¢ 

Mr. McBrinr. No, sir. 

Senator Watkins. And the letter that you wrote was with respect 
to after you had heard these rumors, that he was thinking of finding 
you in contempt for what you had said to the court of appeals about it 

Mr. McBripr. Yes, sir. 

Senator Warkins. Could you give that again so we will get that 
clear ¢ 

Mr. McBrwe. The statement was made to me that Judge McGranery 
was Very angry. 

Senator Ferguson. Can you tell us who made the statement ? 

Mr. McBrive. The statement was made to me by three different 
people, one of whom is a judge, and the other of whom is presently the 
United States district attorney for the eastern district of Pennsylva- 
nia, Gerald A. Gleeson. 

Senator Frerauson. Was he connected with the Attorney General’s 
office at the time? 

Mr. McBrive. He is and was the United States district attorney. 

Senator Frercuson. At the time he made the statement to you ¢ 

Mr. McBrive. At the time he made the statement to me, I think 
Mr. Gleeson was animated by a sincere desire that there be no mis- 
understanding between Judge McGranery, whom he liked very much 
and has been a long time frie end of, and he has been a long time friend 
of mine. I think he was moved by the desire that there be no mis- 
understanding between us. He had been informed that I had made 
statement that Judge McGranery resented, and I wrote to ti 
McGranery, saying that if I did, I would be more than delighted to 
withdraw any statement that was made that was wrong. I made some 
other explanation in the letter and invited an opportunity to appear 
before him or before the court of appeals so that 1f any misstatement 
had been made it could be corrected. No one ever raised it. 

Senator Warkrns. Did you ever retract what you said to the court 
of appeals about the arrogance of the judge / 

Mr. McBrine. No, sir. 

Senator Warkins. Do you retract it now? 

Mr. McBring. No, sir. I reassert it. 

Senator SmirH. Mr. McBride, you have been talking about Judge 
McGranery’s judicial temperament. You had your reference to his 
judicial temperament. 

Mr. McBrive. That is right. 

Senator Smrru. If we were to confirm him as the United States 
Attorney General, that would take him off the bench, would it not? 

Mr. McBripe. Yes, sir. 

Senator SmitH. Why would that not please you, instead of other- 
wise, and give you a chance at another United States judge who might 
not be with the same temperament / 
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Mr. McBrine. Senator, I am here with somewhat mixed feelings. 
That has been stated to me by members of the bar who say I should 
not have put myself in a position by my frankness of coming down 
here, because wouldn’t that be a desirable result, so put it off. 1 simply 
took the position that two FBI agents came in and interviewed me. 
They have interv peng: me about, I think, every judicial appointment 
that has occurred 1 | Pennsylvania in the last 10 years, sumply be- 
cause I get into he eiahe a lot. They have been there to interview 
me and this h: ippens to be the only time that I have ever felt the neces- 
sity to say an unpleasant word about anybody. It happens, possibly, 
that they call upon me for a number of different reasons. I speak only 
for myself, but 1 am chairman of the committee on criminal justice 
and law enforcement of the Philadelphia Bar Association. I am on 
the board of governors of the Philadelphia Bar Association. I am 
president of the Voluntary Defenders Association, which, in Phila- 
delphia, is administered by the Community Chest, and we defend the 
indigent people. I am not counsel. I am the president of the organ- 
ization. I have worked with joint State-Government commissions, 
and am presently a member of the consulting committee of the Ameri- 
can Law Institute, in such matters. I have been active in the local 
bar association, a member of the Pennsylvania Bar Association. 

Senator Henprickson. Where did you study law ¢ 

Mr. McBrive. At the University of Pennsylvania. 

Senator O’Conor. There is a point that has occurred to me some- 
what along the lines of Senator Smith. While, of course, it is to be 
desired that persons of judicial temperament be in all positions, I 
wonder whether it is not possibly more desirable in the court than it 
would be in an administrative position such as would be possible in this 
instance. 

Mr. McBruipre. I think that as a quasi-judicial officer the Attorney 
General of the United States is in such a great position, particularly 
in the present state of the country, that he is called upon to exercise 
duties which are in their nature judicial. I think Judge McGranery 
makes his mind up too quick, too arrogantly, and once he has made a 
decision he will stick by it. He would do that as an Attorney General, 
he would do that as a judge. I think that in the lofty capacity of 
Attorney General of the United States such an attitude is wrong, in 
the capacity of a man in that great and lofty position would do in- 
caleulable harm, greater than if he was district judge of the United 
States. 

Senator O’Conor. I did not mean that. The only other question I 
would like to ask you is with reference to your previous comments 
concerning Mr, Gleeson to whom you referred. I think he was for- 
merly your law partner, was he not é 

Mr. McBrive. We were in the same office; never a law partner. 

Senator O’Conor. Associated ¢losely in the practice of law. 

Mr. McBripr. That is right. 

Senator O'Conor. And a very high-grade individual he is. 

Mr. McBrive. He is one of the greatest public servants I have ever 
known. If you ever get a chance to confirm him, I hope you do it. 

Senator Henprickson. What is the name of your firm / 

Mr. McBrine. Presently I have no firm. I am practicing with one 
associate. I was head of a law firm that dissolved about 214 years ago. 
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Senator Henpricxson. You have described Judge McGranery’s 
attitude as being arrogant. I take it that you have given one ex: ample 
of his arrogance, according to your judgment ? “Can you give us 
any other examples of arrogance ? 

Mr. McBrinr. Yes; his handling of the list. He has every assist- 
ant United States attorney down there terrified. He has every defense 
lawyer terrified of him, and I think that he has, in a sense, intimidated 
some of the other judges. 

Senator Maenuson. How many judges are there? 

Mr. McBrine. There are seven. 

Senator MaGnuson. Seven in that district. 

Mr. McBrine. Yes, sir. 

Senator Henprickson. Who is the senior judge? 

Mr. McBrine. Judge Kirkpatrick. 

Senator Smirua. Mr. McBride, you have no personal animosity to- 
ward Judge McGranery ; no personal difficulties with him ? 

Mr. McBrive. I do not think I am a disinterested witness. Over the 
years as I have seen what I have described to be his arrogance grow, 
backed up by a complete lack of learning, complete disinterest in the 
law, in the attempt to find out its basic concepts and constantly mak- 
ing these kinds of mistakes, I have grown to be against Judge Mce- 
Granery. I cannot consider myself ‘disinterested, but I have never 
had any personal animosity toward him. 

Senator Smirn. You were one of his constituents when he was in 
the Congress ? 

Mr. McBrivrt. I was not in his district. 

Senator Smrru. You belonged to the same Democratic club with 
him ¢ 

Mr. McBring. Yes. Had I been in his district, I would have voted 
for him. I thought that he was a good Congressman. I happen to 
believe in a lot of the things that he believed in when he was in 
Congress, and there are many things on which Judge McGranery and 
I might very well see eye to eye. 

Senator Lancer. Mr. McBride, he has been judge for 4 or 5 years 
now ¢ 

Mr. McBrine. Yes. 

Senator Lanerer. Has any lawyer filed any affidavit of prejudice 
against him that you know of? 

Mr. McBrinr. I do not know of any, sir. 

Senator Lancer. Then they might have been pretty well satisfied, 
then ¢ 

Mr. McBrine. I don’t think that conclusion follows. 

Senator Lancer. You think not? Why? 

Mr. McBrivr. I have known of only one affidavit of bias or prejudice 
ever having been filed in the eastern district of Pennsylvania within 
my time. In other parts of the country they are filed more often. I 
have only knowledge of one, and that was simply because of what a 
judge stated on a case. 

Senator Lancer. In my district out there I filed 21 in 1 day. 

Senator Magnuson. Unfortunately I have been at another meet- 
ing on some irrigation projects for the State I represent and I did not 
hear all of your testimony. But I presume from what I have heard 
of it that you are here in opposition to Mr. McGranery. I want to 
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ask you this question: Are you familiar with the fact that there are 
in the files and will be placed in the files or could be placed in the 
files, and I understand you are testifying from your own opinion only, 
many communications or expressions completely opposite your opin- 
ion from the Philadelphia bar ? 

Mr. McBripr. I am not aware of that. I don’t contradict it, of 
course. I don’t think that that—incidentally, I don’t think that that 
represents the prevailing opinion. 

Senator Magnuson. I do not know whether it does or not. 

Mr. McBrive. No; you have a perfect right to act upon it. If they 
do not come down here when they are either asked or invited or do not 
speak frankly to your investigators, I think anything is perfectly 
justified. 

Senator Magnuson. Usually in these hearings, like everything else 
political, the opposition is always more vocal than those who are for 
him. 

Senator Warkins. That is not the case in many that I know of. 
Everybody wants to be on the good side of the judge. 

Senator Magnuson. What I mean by that, usually those that favor 
a man feel it is not necessary to come down and testify to that. They 
merely send in their expression of opinion by letter, telegraph, or 
otherwise, and those who oppose feel it incumbent, usually, upon them 
to testify. 

Mr. McBrinr. Let me say this to you, sir: I am not a voluntary wit- 
ness. Iam nota profession: il busybody. I have never appeared be- 
fore any Senate committee or any other committee to testify against 
anybody. Iam here because at 8 o’clock last night I was subpenaed. 
When your Senate investigators asked me, I stated my views frankly. 
The committee chose to subpena me, and I answered. 

Senator Magnuson. May I ask you another question: Why, out of 
all of the lawyers in Philadelphia, why do you think that they came 
to you to ask you in this particular case? ‘What is your connection 
with the judge that they would pick you out of all the lawyers in 
Philadelphia to make a statement in this matter? 

Mr. McBrior. There might be two reasons: The first might be 

Senator Magnuson. Have you spoken about it before this ap- 
pomntment ¢ 

Senator Easrtanp. Did you not testify that in every judicial ap- 
pointment that the FBI called on you? 

Mr. McBripe. Yes. I was going to say that the first reason might 
be that the FBI called on me as they have in other judicial appoint- 
ments simply because I try a lot of cases, and I get an opportunity 
to see the judges. ‘They have called upon me to give an opimon about 
other judges. I have given it without any reservations, but I 
have never found myself in a position before where I could truth- 
fully voice opposition toa man. This time I spoke just as truthfully. 
I answered the questions that were asked. 

Senator Magnuson. [ am not questioning that, but Lam wondering 
why they picked you out and why you say that they always come to 
you. 

Mr. McBrinr. That is correct. 

Secondly, they may have heard, in talking with other people, that 
they should consult me, because probably some rumors had gotten 
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around about the fact that Judge McGranery and I had had some 
dispute. I think it is well known down in the Federal Building 
that if I appeared before Judge McGranery they would be looking 
for some kind of fireworks. Those fireworks did not materialize. 

Senator Magnuson. What is the name of your type of practice? 

Mr. McBrivr. Trial work, criminal work, appellate work. 

Senator Magnuson. But mainly criminal work and trial work? 

Mr. McBripe. I would say that the actual trials are about two-thirds 
or three-fourths criminal. 

Senator Magnuson. And as such, you would appear in Mr. Mce- 
Granery’s court on several occasions / 

Mr. McBripe. Yes. 

Senator Magnuson. Have you ever expressed an opinion regarding 
Mr. McGranery prior to his appointment as Attorney General— 
officially or in private conversation ? 

Mr. McBrivr. Prior to his appointment ? 

Senator Eons To this office ? 

Mr. McBrine. I don’t recall. I don’t recall any official opinion, but 
anybody with whom I have been talking, and who has asked me my 
views, I have stated them. 

Senator Warkins. Did you not state to the appellate court your 
opinion on the judge? 

Mr. McBrine. Yes. 

Senator Warxkins. The Senator, I think, was not in here when you 
made that statement. 

Mr. McBrivr. That is right. I had stated openly in the appellate 
court that I considered his conduct, in this particular case, possibly 
the worst example of judicial arrogance that had ever been called to 
my attention. That appeared in the newspaper. 

Senator Magnuson. So that this antagonism toward the judge, from 
yourself, has been going on for some time, is that correct / 

Mr. McBripe. I would say so: yes. But I have appeared before 
Judge McGranery and he and I have never had any quarrel in court 
or out of court. I think anybody would say that he acted as a judge, 
and I acted as a lawyer. I don’t presume to go before judges— 

Senator Magnuson. So your relations with him in « a have always 
been wood 4 

Mr. McBrinr. My relations—— 

Senator Magnuson. Inside the courtroom. 

Mr. McBrivr. Inside the courtroom they have been good to the 
extent that we didn’t have any open controversy. I disagree with 
his rulings. In this charge to the jury in this case I was obliged to 
take 10 or 12 specific exceptions which I took in perfectly good humor 
and which he heard in perfectly good humor. 

Senator Magnuson. So his personal demeanor in the court, so far 
as you have been concerned, in the cases that you have been in has been 
good / 

Mr. McBrine. I would say no, in this way, that he has dismissed—— 

Senator Magxvson. I am not talking about his legal points. 

Mr. McBrinr. No; but he has dismissed them so summarily. There 
are problems which occur in courtrooms which are intricate enough 
to require consideration. And when I would make perfectly proper 
objections, objections which he must have thought there was some 
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merit to because he granted a new trial, it was just summarily dis- 
missed. But it did not run over the bounds. 

Senator Magnuson. No. In other words, you saw no reason to file 
any affidavit of prejudice against him, as far as you are concerned on 
his personal demeanor, as far as you saw, it has been good ? 

Mr. McBripre. I saw nothing wrong with it. I thought it over very 
deeply as to whether or not I should file an affidavit and I hoped 
until the last minute that Judge McGranery would not assign that case 
to himself. They were right next door. There was no reason why he 
should assign the retrial to himself. There were other judges sitting 
there. 

Senator Lancer. He was familiar with the facts. 

Mr. McBripe. That is why he should not try it the next time, sir. 

Senator Lancer. Why? 

Mr. McBripe. Because it is a trial by jury, and if a judge tries a 

‘ase Why should he try it again when there are two other judges ready, 
willna: and available to try it? 

Senator Easruanp. Why should he not try it? 

Mr. McBripr. I know of no legal reason that would prevent him, 
but good taste would dictate that he having the choice he would have it 
tried by some other judge. 

Senator Lancer. If it was nolo contendere he would certainly know 
all of the facts. ‘ 

Mr. McBrine. It wasn’t nolo contendere until after the jury was 
sworn and the case was on trial. 

Senator Lancer. I know, but you would know he would either plead 
nolo contende re or guilty. 

Mr. McBrwwr. How would anybody know that on a plea of not 
guilty after a lawyer selected a jury and was ready to try the case. 

Senator O’Conor. That is why I brought up the question as to the 
possibility of discussion which had been had at any time. 

Mr. McBrine. There was no discussion prior to that at any time, by 
me, with anybody, indicating that I would enter a plea. 

Senator Magnuson. Why did you plead your client if you say he 
was not guilty / 

Mr. McBripr. TI didn’t say he was not guilty. 

Senator Smrru. What did you say about Judge MceGranery when 
the FBI men went to you to make the investigation before he was 
confirmed as a judge, and before this lawsuit had taken place ? 

Mr. McBr iE. I don’t remember that they asked me about him. If I 
said that they asked me about everybody I made a misstatement. I 
mean that I have been consulted during the last 10 years about nearly 
everybody. I do not remember 

Senator Ferauson. There may have been no FBI investigation of 
Judge MeGranery. His appointment came up here 1 or 2 days before 
or a short time before the ending of the session, if I am correct on 
that. 

The CuatrMan. That is correct. 

Senator Lancer. There was an investigation, because I objected 
to Mr. McGranery’s appointment and they held it up until a day or 
two before when fin: lly Senator Myers and Senator Guffe Vv came to 
me, and no other members of the committee had any obje ‘tion to him. 
I was holding it up alone. In the absence of the d listinouished chair- 
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man from the floor, I got up and said I had no objection to him and as 
a matter of fact moved that he be confirmed. 

Senator Ferauson. Was this passed on by the Judiciary Committee ? 

The CuarMan. It was approved by a poll. We polled the com- 
mittee because we were about to adjourn, speaking about his nomina- 
tion for judge. Keep this in mind, that for many, many, months it 
had been talked of appointing Judge McGranery to the circuit court 
of appeals. Both Senators from Pennsylvania were objecting. I tried 
to find out whether they were serious in their objections and they were. 
Then it moved along slowly and finally toward the end of the session, 
within a few days of the end of the session, so much so that we were 
not going to have any meeting again, the nomination came up, and I 
polled the committee. After the committee was polled, I filed the poll 
with the clerk, the Senator from North Dakota objected to it being put 
over, and he held it there for 2 or 3 days, and finally withdrew his 
objections. 

Senator Frereuson. Mr. Chairman- 

The CuarMan. Wait a minute, I misstated that. It was a nomi- 
nation submitted July 31, 1941. A routine hearing was waived, and 
the nomination was approved by a poll in writing on July 31, 1946, 
reported to the Senate favorably by Senator Langer on July 31, 1946, 
confirmed July 31, 1946. 

Senator Fercuson. But I would like to ask that the chairman get 
the FBI report when he was named as judge to see whether Mr. Mc- 
Bride was consulted by the FBI. 

Senator Smiru. That is what I want to find out. 

The CuarrMan. I have very grave doubts that there was an FBI 
report when he was nominated for judge. But there was an FBI 
report when he came up for Assistant Attorney General. 

Senator Warkrns. I would like to ask another question. I note that 
the Senator from Washington was not in here at the time you were 
testifying about the positions in the bar associations that you held 
that might have been an additional reason why they consulted you 
about these judges. Would you relate them again? 

Mr. McBrive. In Philadelphia we have a chancelor who is head of 
the bar association, and then we have a board of governors. That is 
the governing body of the Philadelphia Bar Association, which hi ap- 
pens to be, incidentally, the oldest in America, possibly the oldest 
in the world. We just sometime recently celebrated our one hundred 
and fiftieth anniversary. The board of governors handles the busi- 
ness of the Philadelphia Bar Association. I am a member of that 
board. We have standing committees. I am chairman of the com- 
mittee on criminal justice and law enforcement of the Philadelphia 
Bar Association. 

We have in addition a voluntary defender system whereby indigent 
persons secure counsel in view of the rulings of the Supreme Court of 
the United States to the effect that the indigent must be defended. I 
am president of that organization, the voluntary defenders asso- 
ciation and therefore have a lot of contact with the business of the 
courts. I am on any number of other committees ap pointed by the 
court to take care of procedural questions arising in connection with 
arraignment of defendants in criminal cases. I have worked with the 
joint State government commission in Harrisburg as legal adviser, a 
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purely voluntary unpaid job as are all of these, in the formulation of 
laws for the State of Pennsylvania. I worked some years ago on the 
formulation of the Federal criminal rules, and am presently a mem- 
ber of an advisory commission along with Judge Goodrich, Sheldon 
Glueck, Winfred Overholser, and Dr. Guttmacher. Winfred Over- 
holser, who some of you might know from W ashington, and Dr. Gutt- 
macher and a number of other Federal judges and professors on a 
model code of criminal justice for American Law Institute. They 
have had a restatement of almost everything else, but they haven’t 
had one on that. So Iam a member of that. 

Naturally, the fact that I am engaged in a number of these activities 
comes to the attention of people. 

Senator Magnuson. Mr. McBride, there is no question about your 
qualifications on your work that you do up there. But is it not a fact 
that it was somewhat common knowledge in the Phil: adelphia area 
that you and Judge McGranery, I believe, had had some dealing 
between the two of you? 

Mr. McBriwe. How common it was. I don’t know. 

Senator Magnuson. That is why they came to you in this particular 
case ¢ 

Mr. McBripr. Anybody who was coming in to Philadelphia to get 
an opinion on Judge McGrane ry and w: anted to get both sides, would 
consult me, perhaps, if he went down and interviewed any of the 
people down at the post office where the Federal courts are conducted. 

Senator Magnuson. Are you familiar with the fact that the chan- 
celor of your bar association has endorsed Mr. McGranery / 

Mr. McBrine. No; and Lam surprised at it. 

Senator O’Conor. What was your opinion to the FBI when they 
came to question you al the time of his ap pointment as Assists ant 
Attorney General ¢ 

Mr. McBrine. I don’t believe I was ever questioned about that. 

Senator O’Conor. At that time you were not / 

Mr. McBrine. I don’t think so. 

Senator Magnuson. Either about that or about his judgeship? 

Mr. McBripe. The judgeship 1 don’t recall. Someone has sug- 
gested that there was no investigation. I don’t recall that I was or 
was hot quest tioned. 

Senator Frerevson. Mr. Chairman, could we have both the FBI 
report when he was made Assistant Attorney General and also when 
he was made judge ¢ 

The CHamirMAN. ~ Will you let me have those today ¢ 

Mr. Vanecu. Yes, s I will send for them right aw: iy. The first 
FBI report that was mi: ial Mr. Chairman and members of the com- 
mittee, was when he was appointed to be Assistant Attorney General 
and that was in 1940. We have that, and I think it was before this 
committee once before. 

Senator Frrauson. That will be fine. 

Mr. McGRranrry. M: ay I state something to stra ohte en that out? 
In 1939. members of the committee, there was some question then 
about whether or not I should go on the circuit court of appeals. I 
was not at all interested in the ap pointment at that time. It was to 
sueceed Mr. Biddle. who then became the Solicitor General. He was 
serving on the circuit court of appeals and I was then a Member of 
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Congress. An investigation was made at that time, of me, which in- 
vestigation, I believe, was brought down to date at the time that I was 
appointed as Assistant to the Attorney General and then there was 
no further investigation made on the judgeship. So that file is in 
the records of the Department. 

The Cuarmman. Is the name of the chancelor in the record? Did 
you say ¢ 

Mr. McBrive. Bernard Segal. 

The CHamman. What is his first name? 

Mr. McBrive. Mr. Bernard Segal. 

The Cuarrman. Any further questions, gentlemen? Anything fur- 
ther of this witness ? 

Senator Henprickson. Mr. McBride, have you ever discussed Judge 
McGranery with - Segal ¢ 

Mr. McBripr. I don’t believe so, sir. I have ae to him as late 
as a week ago, but the subject did not come up. I don’t remember that 
I had any discussion Tinie with Mr. Segal about Judge Mc- 
Granery. 

Senator Henprickson. Thank you. 

The CuarrmMan. Any further questions? 

Let me say for correction that we have no communication from Mr. 
Segal, either one way or the other. 

Senator Magnuson. I saw his endorsement in the paper. 

Senator Warkrns. Mr. Chairman, may I inquire has there been 
any FBI investigation of the nominee brought up to date ? 

The Cuateman. Yes, sir. 

Senator Warkrns. Is it available to the committee ? 

The Cuarrman. Yes, sir. It is available to this committee. I have 
had it for quite a while. I have gone through it pro and con. Then 
I did this, I drew your attention to the fact yesterday that the FBI 
never makes conclusions. So I sent the staff of the committee to 
follow up on information that I got out of the FBI file. That is 
probably how the staff went to this gentleman here, I don’t know. 
But the staff then formed a conclusion that they submitted. It is a 
résumé, rather, not a conclusion. 

Senator Frrcuson. Mr. McBride, would you say, in substance, that 
the FBI received the information you have given us, or is it not as 
complete ? 

Mr. McBrive. Very, very much sort of streamlined, not as com- 
plete. But in substance what I told them is what I have told here. 

The CuatrmMan. That is correct. 

If there is no further questions, the witness will be excused. He 
wants to return to Philadelphia, I understand. 

Senator Fercuson. Mr. Chairman, I move that this testimony be 
made public. 

The Cuatrman. What is your pleasure, gentlemen ? 

Senator Frrcuson. To make it a part of the public record, and that 
the press have access to it. 

The CuatrmMan. The motion from the Senator from Michigan is 
that this testimony now given by the witness, Mr. McBride, be made 
public. It has been in executive session. 

Senator Magnuson. Mr. Chairman, I want a thought on this. 
This has nothing to do with Mr. McGranery personally, or this Con- 
gress. But I think any man who is on the Federal bench, who is on 
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there for life, in this case if he is not confirmed, he is still a Federal 
judge, I think it is a disrespect for the bench, I think it ‘serves no 
purpose to have this stuff all over the front pages about the conduct 
or what one man in Philadelphia thinks about the Federal judge. If 
he went to a newspaper and he was not up for confirmation, I don’t 
think probably a newspaper either would feel it was any news of any 
value to print, what one lawyer thinks of another lawyer, and what 
one lawyer who tries cases in court thinks of the judge. I think in 
the newspaper code of ethics it is very seldom it is printed unless the 
man makes the statement in open court. I do not think it serves any 
purpose. I am not talking about Mr. McGranery, I am talking about 
anyone who is on the Federal bench. I think there has been too much 
of this going “ Here is the opinion of one man, which is his own 
honest opinion, I do not disagree with that. I do not think it serves 
any purpose, and I move as a substitute that the chairman of the 
committee he allowed to give to the press whatever he thinks is neces- 
sary. 

The Cuarrman. I will give nothing to the press from executive 
session. 

Senator Frerauson. Mr. Chairman, my reason for saying that was 
merely that when we are to debate upon the floor of the United States 
Senate the question of whether or not a man should be made a Cabinet 
officer, a legal adviser to the President and all the departments of 
Government, that certainly the hearings ought to be open to the 
Senators and-therefore to the public. We are public officials and we 
are dealing with public business. It is just like this matter that I 
put in this morning, this report of the foreman of a grand jury. I| 
do it only because it is public business and I feel that it is a duty, a 
sacred duty, that I present this matter to this committee. It is not 
that I want to harm the judge. 

Senator MaGnuson. I am not talking about McGranery; I am talk- 
ing about any judge. 

Senator Frereuson. That is what I am talking about. I am not 
talking about personalities here. 

Senator Easttanp. There is no way in the world to prevent you 
from putting this on the floor. 

Senator Smirn. ‘There is nothing spurious in here. The gentleman 
here says if he had been in the district he would have voted for him 
for Congress. You have an idea that his judicial standards do not 
meet your qualifications for a judge. But you say he would vote for 
him for C ongress. 

Senator Macnuson. He could make public anything he wishes. 

Senator Watkins. The witness has already said that the statement 
he made in the circuit court of appeals which in substance summed it 
up and has already been published and spread over the press in 
Philadelphia. Is that not right ? 

Mr. McBripe. That was published when it was made. 

The CHAtRMAN. Senator Jenner? 

Senator Jenner. I have nothing to say. 

The CHarmMan, The question is on a motion. 

Senator Magnuson. I will withdraw my substitute, but I want to be 
recorded as voting “No.” 

Mr. McGranery. I wanted to say something, Senator, which might 
have to deal with what Mr. McBride has already said. I would like 
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to correct Mr. McBride for the record by putting into the record his 
own admissions of what he did and said in the cireuit court and how 
he did misstate the fact from the record. Now, I just want to include, 
if you will, a copy of his own letter which he addressed to me. He 
didn’t address the letter to me. He addressed a letter to Judge Maris, 
a copy of which he sent to me. 

Senator Frrevson. I would like to ask that both the copy and your 
letter be made a part of the record. 

Mr. McGranery. And with that, gentlemen, I have no hesitancy 
about this being made public. 

The CuHatmrman. The question is on a motion of the Senator from 
Michigan that the testimony of Mr. McBride be made public. Are 
you ready for the question? All in favor signify by saying “aye”; 
contrary “no.” The “ayes” appear to have it. 

Senator Easrtanv. I move that Judge MeGranery’s letter that he 
desires to put into the record be placed in the record. 

The Cuamman. They will be placed into the record. 

Mr. McGranery. Senators, there are three letters. 

Mr. McBrine. May they be produced while I am here ? 

Mr. McGranery. Yes; that is why I said that at this time. I know 
that you would not knowingly make a mistake to this committee as 
you did in circuit court. 

Mr. McBripr. I didn’t to the court, either. 

Mr. McGranery. It might be better, gentlemen, if I would read the 
letter of the United States attorney which was directed first to Judge 
Maris who heard this matter on appeal for bond. To the Honorable 
Albert B. Maris, United States Circuit Court of Appeals, Room 2070, 
United States Courthouse, Philadelphia 7, Pa. It is dated November 

1947. 
Re United States v. Thomas Benedict Ward, Frank aoe and Charles A. 

Hogan; United States District Court Crimin: a No. 132: 


My Dear Jupce MAris: In the above-entitled case, whieh was tried before 
Hon. James P. MceGranery, district judge, applications for release on bail pend- 
ing review by your honorable court were made by the defendants. Said applica- 
tions were heard on Friday, October 10, 1947, before you and Cireuit Court Judge 
Stephens, who was at that time sitting in this circuit. As vou will, no doubt, 
recall, I attended the hearing on the applications personally because my assist- 
ant, Russell L, Hiller, Esq., who actually tried the case on behalf of the Govern- 
ment, was unable to attend and I explained to your honorable court at that time 
the reason for his inability to attend. * * * 

Senator Frrevson. Do you know how long after the motion for 
bond and this letter? 

Mr. McGranery. This letter, within a few days. November 19. I 
gave the date. Within days. 

Senator Ferauson. Had you made a statement to the—— 

Mr. McGranery. If you will permit me, Senator, we will get it in 
sequence. 

Senator Frrauson. I just wanted to get the time. 

Mr. McGranery. It will be. [Continuing :] 

Thomas D. McBride, Esq., who, I understood, was presenting the applications 
on behalf of all the defendants, made a statement before your honorable court 
to the effect that Judge McGranery, in his charge to the jury, charged the jury 
that they must either convict all of the defendants or acquit all of the de- 
fendants. Your Honor, Judge Maris, considered that the question raised by that 
part of the judge’s charge was a substantial appealable question and, hence, 
you directed that the defendants be admitted to bail. 
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I was not in a position to answer Mr. McBride's statement as to what the 
judge said in his charge because I did not hear the judge’s charge and did not 
have a transcript of the same before me at that time. However, since October 
10, 1947, I have obtained a copy of the transcript of Judge McGranery’s charge. 
I have examined the same carefully and I have failed to find any language in 
the charge that supports Mr. McBride’s statement. John M. Smith, Jr., Esq., 
one of trial counsel, before the jury retired, did take exceptionss to that part 
of the trial judge’s charge in which the expression “in or out” was used (tran- 
script of charge, p. 31). On reading the transcript of the charge, I find that 
this expression was used in the following context: 

“Now, I suy to you again unhesitatingly there is ample evidence here, giving 
these defendants every benefit * * * we have, as | told you, the checks 
signed by Richards, and signed by Ward, and we have the handwriting of Ward, 
and we have the statement made by Richards at different times, and we have a 
statement made by Hogan—so that all three are in or out—it has not been 
denied here. The law recognizes that a partnership is an equal distribution, 
and the law recognizes also knowledge, but in this particular case you must find 
that these three defendants knowingly and wilfully defrauded the United States 
Government—ample evidence for you to base that conviction upon” (transcript 
of charge, pp. 28 and 24). 

Possibly, Mr. McBride had that part of the charge in his mind when he made 
his assertion. Of course, I do not know, but if he did, Ll don’t see how that part 
of the charge could possibly support his assertion. 

If Mr. McBride's assertion was correct and I am wrong in my analysis of the 
charge, at all events, before the jury retired, the trial judge very clearly told 
the jury that they did not have to either convict all three or acquit all three, that 
their duty was to consider the guilt or innocence of each individual defendant 
on the merits of the testimony. I quote from the transcript——— 

Mr. Bohlen was the associate of Mr. McBride, who tried the case. 

“Mr. BOHLEN. I would like to ask Your Honor to charge that they are not 
necessarily all ‘in or out,’ but that separate verdicts should be rendered as to 
each, and that while one might be found guilty the other might be found innocent 

“The Court. Yes, I think you are right. 

“Mr. BoHLeN. I also ask Your Honor to correct the impression that the law 
requires that a partnership is equally distributed and recognizes knowledge, 
indicated by the fact that there was a partnership, that that would be knowledge 
of necessity. 

“T join in all the exceptions that Mr. Smith has made. 

“IT also except to Your Honor’s final word, or final statement directing the jury 
to find these defendants guilty. 

(End of side-bar conference. ) 

“The Court. Members of the jury. Your recollection of this testimony that 
has been adduced in the case, adduced here, is the one that will prevail through 
out. That is your sole responsibility—it is your recollection of the testimony 
and if I have stated anything at all which your recollection sort of disputes dis 
regard what I have said just as quickly as possible, because you will have your 
own conscience to live with, and not what I say. What I say is not going to be 
any aid or comfort to you at all. The whole question comes down to a question 
of knowledge on the part of these defendants. You cannot attribute the knowledge 
of any one to the other two, or the knowledge of any two to the other one, unless 
you think they had knowledge. I think you have the situation pretty clearly fixed 
in your own minds. However, while they say time is fleeting, and we know how 
precious it is, yet any titme spent in the interest of justice will be well spent. 
Sometimes it gets to be very annoying, I know, because it is not our idea of how 
you would want to meet the situation, but we have to be indulgent sometimes 
to the point where it is painful, but, members of the jury, a final word to you on 
that is, that throughout your deliberation you will keep your recollection of the 
testimony and apply it to the law as I have laid it down to you. And, with that, 
the young lady here on the end can very happily drop out and bid you folks 
adieu.” 


It was a long trial, gentlemen, and they had the alternate juror. 


“(The alternate juror retired.) 

“The 12 jurors will retire, and your verdict can be one of guilty as to any 
or all of the defendants on all counts; your verdict can be not guilty as to any 
or all of the defendants on all counts; your verdict can be guilty as to any 
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or all defendants on any particular count; or it can be not guilty as to any or 
all defendants, as you in your good conscience determine it. 

“Now, you are finished, and I thank you very, very much, You will now take 
the jury out” (transcript of the charge, pp. 33, 34, 35). 

This part of the charge was not brought to the attention of Your Honorable 
Court on the hearing of the applications, either by Mr. McBride, or by John 
M. Smith, Jr., Esq., Henry Weiss, Esq., or John W. Bohlen, Esq., all of whom 
were present at the hearing. 

I do not seek by this letter to effect any change in the admission of the 
defendants to bail, or to have their bail increased in any way. I do feel that 
in fairness to the trial judge this letter should be written so that you may have 
a complete understanding of the judge’s charge on this particular point of law. 

I am sending a copy of this letter to Judge MeGranery, and a copy to each 
Messrs. McBride, Smith, Weiss, and Bohlen, so that they may be aware of its 
contents. 


Senator Fercuson. Who signed it ? 

Mr. McGranery. It is signed “Gerald A. Gleeson, United States 
Attorney.” 

Senator Frrcuson. Did he send you a copy of that letter? 

Mr. McGranery. That is it. 

Senator Frreuson. Did he send it to you? 

Mr. MoGranery. Yes. 

Senator Fercuson. And sent one to the appellate court ? 

Mr. McGranery. All of the defendants, and the original to Judge 
Maris. This is Mr. McBride’s letter to Judge Maris. I know he 
meant to say Judge Maris, and a copy to me. It is to the Honorable 
Albert W. Maris, United States Circuit Court of Appeals, Room 2070 
United States Courthouse, Philadelphia 7, Pa. 

Re United States vy. Thomas Benedict Ward, Jr., Frank Cipullo and Charles 


A. Hogan; United States District Court Criminal No. 13232. 

Dear JUDGE Maris: I have just received a copy of Mr. Gleeson’'s letter in the 
marginal matter. 

He quite properly states that I argued that Judge McGranery erred in telling 
the jury that they should convict all of the defendants or acquit all of them. 

Mr. Gleeson also points out that he was not in a position to answer my state- 
ment because he had not personally heard the Judge’s charge. Neither had I. 
The trial on behalf of Charles Hogan, one of the defendants, was conducted by 
my partner, John W. Bohlen. 

After the conviction, however, an application for bail was fixed to be argued 
at 5 p.m. About 20 minutes before the court called the matter for argument 
there was made available to me a transcript of the charge. I had hurriedly 
read the transcript and came upon the statement, which is quoted by Mr. Gleeson 
in his letter, disclosing that the trial judge instructed the jury “that all three 
are in or out.” 

I do not believe it can be seriously urged that this language does not justify 
my statement. Mr. Gleeson’s real position appears to be that I should have 
ealled the court’s attention to the fact that the trial judge corrected his error 
when requested later to do so. Had I known of the later correction I most 
certainly would have done so; in fact, I would not have argued that point at all. 
However, during the 20 minutes or so in which I was reading the transcript I 
had not even gotten to the end of it and was totally unconscious of any attempted 
correction. 

I think Mr. Gleeson is entirely correct in saying that the court should have 
been informed that Judge McGranery had corrected himself. This would have 
been done had not the court adjourned almost immediately thereafter, for Mr 
3ohlen tells me that he sought to attract my attention to advise me of this before 
we left the courtroom. However, he succeeded in so doing only after I reached 
the corridor. You will recall that I had stated that Mr. Bohlen would present 
part of the argument. Had the hearing gone so far, he would have undoubtedly 
called the court’s attention to the matter. 

I debated calling Your Honor but decided that since it was not an argument 
on the merits but a mere application for bail it would be making a mountain 
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out of a molehill if I should request reargument simply on that point when 
there were many others, including our main contention that the conduct of the 
trial was fundamentally unfair. 

In a later telephone conversation I told Mr. Gleeson that I considered that 
although I had not made a misstatement yet unknowingly I had not stated to 
the court that ultimately Judge McGranery had corrected his error. I also in- 
formed Mr. Gleeson that I was perfectly willing to appear and publicly state 
the facts either to Your Honor or to Judge McGranery. 

I join Mr. Gleeson and all other counsel in saying that Judge McGranery is 
entitled to have you understand the charge on this particular point. 

I am sending a copy of this letter to Judge McGranery and a copy each to 
Messrs. Gleeson, Smith, Weiss, and Bohlen. 


Senator Warkins. May I ask, that letter was sent after the circuit 
court of appeals rendered its decision / 

Mr. McGranery. Yes. 

Senator Warkrns. The court of appeals actually has your cor- 
rection ? 

Mr. McGranery. That is correct. 

Senator Warkins. They actually had your correction, there was 
no doubt there. 

Mr. McGranery. No doubt on the final opinion, no doubt at all. 
Now, I replied in this fashion to Mr. McBride: 


My Dear MR. McBrive: I am in receipt of carbon copy of letter dated November 
21, 1947, the original of which you state was sent to Judge Maris. 

This extra legal procedure which you have adopted in this particular matter 
is beyond my comprehension, and my reply is to advise you that I cannot conduct 
the court’s business in this manner. The rules of practice are elementary and 
provide for an orderly procedure. The court’s business cannot be conducted by 
way of correspondence. 

One illustration of the awkward and slovenly result produced by such a prac- 
tice is found in the fifth paragraph of your lengthy letter: 

“Mr. Gleeson’s real position appears to be that I should have called the court’s 
attention to the fact that the trial judge corrected his error when requested 
later to do so.” 

At no time has Mr. Gleeson stated that the trial judge committed any error 
or corrected any error. As a matter of fact Mr. Gleeson took great pains in 
pointing out just the opposite. 

The unusually odd offer proposed by vou in the eighth paragraph of your 
letter must be declined by me for the reasons already stated. 

I am also in receipt of a letter under date of November 24, 1947, from your 
law partner, Mr. John W. Bohlen, which gives testimony to the thoughts ex- 
pressed by you. Will you please have the goodness to show Mr. Bohlen this 
letter or to advise him of my purpose to follow the established rules of practice. 

Senator Frereuson. Do you insist now that you did not err in the 
first part of your charge? 

Mr. MoGranery. I do not insist or I wouldn’t have corrected it. 
I think that is obvious. 

Senator Frrauson. In this letter do you not indicate that you did? 

Mr. McGranery. We are speaking now of the net result—certainly 
not. We corrected that error. The other speaks too loudly. 

Senator Frrevson. What you say in this letter to McBride, there is 
one paragraph that you indicated—— 

Mr. McGranery. I didn’t indicate, I spoke rather clearly. 

Senator Fercuson. Here it is. This is a quote: 

“Mr. Gleeson’s real position appears to be that I should have called the 
eourt’s attention to the fact that the trial judge corrected his error when re- 
quested later to do so.” At no time has Mr. Gleeson stated that the trial judge 


committed any error or corrected any error. As a matter of fact, Mr. Gleeson 
took great pains in pointing out just the opposite. 
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Mr. McGranery. There is the letter, Senator. 

Senator Frrcuson. In other words that you had committed no 
error. 

Mr. McGranery. That is right. 

Senator Frercuson. My question is, Do you now say you do not com- 
mit error in the first part of the charge / 

Mr. McGranery. Senator, I don’t know how to answer a question 
like you propound there. Certainly, in my charge I told the young 
man who was associated with Mr. McBride in the case that he was 
absolutely right, that my charge to the jury was wrong, and that I did 
attempt to correct it. Cert: ainly that is quite obv ious and clear, I think, 
Senator. 

Senator Easrianp. Then the court held that you could not correct it. 

Mr. McGranery. The court held, Senator—in that case, 
Judge Goodrich wrote the opinion, and as a matter of fact I 
was in Judge Goodrich’s home that very night when it happened and 
I spoke with some feeling about it. Judge Maris at that time said 
“That is enough for me,” when he came to this part of Mr. McBride's 
argument, where I had said that. Judge Maris said “That is enough 
for me,” and he fixed bail. I was in Judge Goodrich’s home that night 
and Judge Stevens from the ninth circuit was there, too. I hadn't left 
here very long to go on the bench, and I was a little bit strong, per- 
haps, in what I had to say. Judge Goodrich in writing the opinion 
said there was no need to foster this feeling that after all while I did 
correct it, nevertheless it may not be c lear in the minds of the jury. 

Senator Smrru. In other words, so far as you thought, you thought 
you corrected the error. 

Mr. McGranery. That is right. 

Senator Smirv. And it turned out the circuit court of appeals did 
not agree with you. 

Mr. McGranery. That is right. They thought perhaps in the 
human minds maybe it was not. 

Senator Frerevson. But there was never any question that you 
committed error in the charge at first. 

Mr. MoGranery. That is right. I believe I stated that quite clearly. 
But I ask if that can be, Mr. Chairman, made a part of the record. 

The CuarrMan. Yes, sir. 

(The documents previously read were marked and filed for the 
record. ) 

Senator Fercuson. Mr. McBride, what do you have to say? 

Mr. McBripe. I have thisto say: I did not make any misstatement. 
I quoted only the first part of Judge McGranery’s charge. As I 
stated in my letter, I had not gotten to the attempted correction. But 
it turned out that my letter to Judge McGranery was more charitable 
to his view of the Jaw than the later decision of the circuit court of 
appeals, because I agreed in the letter that he had corrected it, and 
the circuit court of app “als held that his attempted correction was in- 
valid and unsuccessful. But at no time did I make any actual mis- 
statement. I didn’t misquote the record. 

Senator Easrianp. You just did not bring the entire record to the 
attention of the court ? 

Mr. McBrine. Exactly, sir, and had I, and had the court adopted 
the view ultimately it did, it wouldn’t make any difference. But I 
would have called it to their attention. 
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Senator Smirn. At that time, you thought just like Judge Me- 
Granery thought, that he had corrected the error / 

Mr. McBruvr. I thought that his attempted correction would have 
been successful. 

Senator Kastianp. In fact, you agreed with him, did you not? 

Mr. McBripr. Yes, sir, that it was corrected. 

Senator Warkins. But the courts didn’t / 

Mr. McBrive. The circuit court of appeals upon mature judgment 
disagreed with both of us. 

Senator Frercuson. Is that the same case where he charged the jury 
in relation to a man taking the witness chair? What was the name 
of that case ¢ 

Mr. McBrine. Yes, sir, that is the same case where he told the jury 
that although the defendants didn’t have to take the stand, the jury 
was entitled to weigh against them their failure to take the stand. 
That is the same case. There were many questions argued besides this 
one. 

Mr. Chairman, there is one statement I made, in view of the fact 
that this is going to be published. I do not retract it. I do agree with 
some of the comments that have been made. I have stated—I made a 
statement respecting the other judges of the court. Is there any way, 
without admitting that that statement is not correct, that I can with- 
draw it, because if it is made public, a statement by me to the effect 
that the other judges are intimidated, or whatever the statement 
was 

Senator Magnuson. No; we will make it public when vou come 
and testify, if that is what vou want to do here. 

Mr. McBrivr. I thought I was agreeing with you, Senator. 

The CHarmman. I do not recall the statement. 

Senator Magnuson. I do not think you should make anything 
public. 

Senator Warkrns. [I want toask a question for myself. 

Senator Maenuson. If you make it on MeGranery, you make it on 
all of them. 

Senator O’Conor. Mr. Chairman, I do think that the witness, if 
he wishes to withdraw a statement in the light of further explanation, 
I think he should be allowed to. He said that as the result of Judge 
MeGr anery” s judicial work that certain attorneys in the district at 
torney's office had been affected and also that judges on the court were 
affected by that also, and used the word “intimidated.” 

Mr. McBripe. Yes. I made that statement. I would like to take 
the position that I would like to have it stricken from the record if 
this record is going to be made public, simply tte I think that 
does embarrass the administration of justice. I don’t withdraw the 
truthfulness. If I had to testify again, I would testify the same way. 

I think, however, as a lawyer, it is the kind of a statement that should 
not be made public and therefore I ask leave to withdraw it. That 
is all. 

Senator Smrru. Mr. Chairman, when Mr. McBride started his 
testimony it was with the understanding that we were in executive 
session. Unless Judge MceGranery should think that deletion of this 
would hurt him, I would be in favor in allowing that to be deleted 
from the record, and I can’t magine Judge MeGranery not being will 
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ing for that to be deleted, because I am sure he had no desire to 
establish the reputation of intimidating the other judges. Am I not 
correct ¢ 

Mr. McGranery. Yes, sir. 

Senator O’Conor. That is my suggestion, Mr. Chairman, that the 
witness’ desire ought to be respected. 

Mr. McGranery. I think so. 

The Cuarmman. The Chair will entertain a motion. 

Senator Magnuson. I am not trying to be helpful to any judge, 
but I do not think that any of this testimony, on sitting judges, unless 
it is absolutely necessary, should be made headlines w hen these judges 
are going to be adjudged. 

The CuamMan. What is your motion, Senator? 

Senator O’Conor. My motion is that upon the request of the wit- 
ness that his reference to the alleged intimidation of other judges be 
withdrawn; the witness feeling that that is necessary or desirable, I 
move that that be done. 

Senator Lancer. You can add, too, the consent of Mr. McGranery. 

Senator Frreuson. I think he stated not only his consent, but even 
that he thought it should be. 

Mr. McGranery. I think Mr. McBride ought to extend that to the 
use of the words “terrifying the United States attorneys.” I think 
he might like to extend that to them, I don’t know. 

Mr. McBripe. May it please the committee, I think that is the 
effect of your honors’ conduct. 

The Cuatrman. All right, he does not care to have that withdrawn. 

Senator EasrLanp. I do not think he should be permitted to keep 
part of it in there and say that one man is intimidated and then because 
there is a judge, and I know that lawyers are afraid of judges, then 
we are going to strike it as toa judge. He will just have to have the 
consequences, 

The Cuatrman. We have a motion of the Senator from Maryland 
before us, gentlemen. Is there any further discussion 4 

Senator Magnuson. I want to reiterate my position on this. I 
think any kind of a statement that this man testifies against him, 
and so forth, I don’t think it should be on any sitting judge or any 
public official, unless it is necessary. Senator Ferguson said this is 
public business, and it is public business, but it is either one or the 
other. A witness’ testimony should be public or not public. I don’t 
think it should be in this particular case. 

The Cuatrman. If this motion prevails, gentlemen, what would 

you think of the chairman instructing the reporter that at that point 
we went off the record? That is, as regards that expression ¢ 

Senator Frreuson. Under the circumstances, I think I am going to 
vote against the withdrawal of this statement. I know how difficult 
it is to get lawyers to come in and testify before committees in relation 
to public officials like judges and attorney generals and district attor- 
neys. I hope that the bar, even though we make it part of the public 
record, will stand with the policy of the United States making things 
public and saying what we mean and meaning exactly what we say 
in the administration of justice. We must have frankness. 

Senator O’Conor. May I just say one word in explanation of my 
motion. I think the members of the committee have been impressed 
with the forthrightness and good purpose of this witness. In the 
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particular respect, however, he has given a matter of opinion, that 
it was his opinion that other judges were intimidated. He made that 
opinion an hour or a half hour ago. Now, in his fairness, he wants to 
change it or at least withdraw it. I certainly feel that we would be 
doing an irreparable damage to the court in Philadelphia, if we were 
to allow that to stand because we thereby reflect ae other judges 
as well as upon the nominee. Particularly would it be unfair when, 
in the opinion of the gentleman who makes it, he now wishes to w ith. 
draw and does not wish to stand on that. 

Mr. McBrine. That is correct, sir. It is not that I am intimidated 
by anybody. I am neither braver than anybody else nor am I more 
timid. I do respect them highly and I would not like such a state- 
ment to remain on a record that was made public. I do not think 
as a lawyer it is of assistance to the administration of justice. 

Senator Easrnanp. Would that not apply to the United States 
Attorney General ¢ 

Mr. McBripe. Not as fully, but I think if the committee is of the 
opinion that it would be in the interest of justice that both statements 
be withdrawn, Tam perfectly willing to withdraw them. Iam simply 
putting the matter up to the committee ~ its decision on a basis 
of public policy, where I suppose that all of us, if not all of us, are 
lawyers. The judges are not going to attempt to do anything to me. 
But I would like to withdraw that statement because I am not satisfied 
that I have sufficient basis of saying that they are actually intimidated. 

Senator O’'Conor. Did I correctly state your position ? 

Mr. McBrive. Yes, I think you did, sir. I thank you for stating it. 

Senator Macnuson. Mr. McBride, would you have asked that it 
be withdrawn if this record was not going to be made public? 

Mr. McBrwwr. I would not, because I think that there is a distine- 
tion between what one should talk about among lawyers and Senators 
and in committees and what one should publicly say about the adminis- 
tration of justice. 

Senator Magnuson. That is my point in my first contention. 

Mr. McBring. Of course, I have nothing to do with it. 

Senator Magnuson. But I agree with you. 

Mr. McBrine. Certainly to the extent of that point. Whether you 
make my testimony publie or not, of course, is entirely to this com- 
mittee’s discretion. 

The Cuarrman. Let me say to you, gentlemen, that if the matter 
is stricken then this colloquy must be stricken also. 

Mr. Vanecu. May I ask one question, Mr. Chairman, with the per- 
mission of the committee. I am quite concerned about the statement 
of Mr. McBride. 

Do you mean to say, Mr. McBride, that the United States attor- 
ney’s office under Mr. Gleeson and his staff of assistants are afraid 
to present cases ? 

Mr. McBrinr. I say 

Mr. Vanecn. If it is that situation we want to know it in the 
Department of Justice. 

Mr. McBripe. To present cases? You mean to try them at all? 

Mr. Vanecu. You said that the assistant United States attorneys 
are terrified. If they are terrified they certainly cannot go into court 
and present a Government case in the manner in which it should be 
presented. 
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Mr. McBrine. I say that. 

Senator Fercuson. And you mean it? 

Mr. McBrine. I do mean it. 

Mr. Vanecu. Then we would like the evidence furnished. 

The Cuarrman. We are not going into that right now. 

Mr. Vanecu. Not before this committee but to the Department of 
Justice. 

Senator Warxins. This committee would be interested in finding it 
out, too. 

The CuarrmMan. At a later time, but not mght now. 

Gentlemen, we have a motion here by the Senator from Maryland, 
that the matter with reference to intimidation of judges be stricken. 
Are you ready for the question ¢ All in favor will signify by saying 

“ave,” contrary “no.” The noes appear to have it. The noes have it. 
That means that it will not be stricken. 

All right, gentlemen, we will be in recess until 2 o’clock. The wit- 
nesses out there will return at 2 o’clock. 

(Whereupon, at 12:35 p. m., the hearing recessed until 2 p. m. the 
same day.) 


AFTERNOON SESSION 





The CuairMan. The committee will come to order. 
Is Mr. Dilworth present ¢ 
This is an executive session; anyone who does not belong on the staff 

of the committee or on the staff of the respective members of the com- 

mittee will please leave the room. 

Will you raise your right hand? Do you solemnly swear that the 
testimony you are about to give to the Judiciary Committee of the 
United States Senate will be the truth, the whole tr uth, and nothing 
but the truth, so help you God ¢ 
Mr. Ditworru. I do, sir. 


TESTIMONY OF RICHARDSON DILWORTH, PHILADELPHIA, PA. 


The CHatrmMan. Will you state your name, your residence, your 
occupation, and your business address # 

Mr. Ditworrn. My name is Richardson Dilworth, and my business 

s an attorney, and I live at 22217 St. James Street, Philadelphia, Pa. 

The Cuairman. Mr. Dilworth, you came here under subpena ? 

Mr. Dinwortn. Yes, sir. 

The CHamrmMan. Have you anything to say to this committee, to 
advise this committee, as being for or against the confirmation of 
Mr. James McGranery to be Attorney General of the United States ? 

Mr. Ditworrn. Well, what I would have to say, sir, would be 
against. I am not an entirely disinterested witness. I think I should 
tell the committee we have had several very bitter personal feuds. 

The Cuatrman. You may proceed with any statement you see fit. 

Mr. Dirworru. If I may, sir, I guess I ought to start in 1948. Tread 
in this morning's p: aper that Judge McGranery had stated that he be- 
lieved the reason the Clan-Na-Gael suit had been brought against him 
or rather that I represented against him in the Clan-Na-Gael suit 
was what he had done in respect to a Federal grand jury in 1948, 

[ would say that up until that time T had known him only casually, 
we had been on opposite sides of the fence; I am in polities. I was aut 
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that tune writing a weekly column in the Morning Inquirer in Phila- 
delphia, and I criticized the district attorney’s office in the city and also 

said near the end of the article that I thought it was only fair if you 
are criticizing the other party to say something about your own, and I 
didn’t think our own United States attorney’ s office was much of an 
improvement on the district attorney’s office. 

The afternoon the column appeared I think I was sitting in my 
office at 3 o'clock with two witnesses from New York because I was 
to try a case the next day, when I was told there was a United States 
marshal in the office. I invited him in, and he said he was told by 
Judge McGranery to bring me to court forthwith. 

The Cuairman. When was this? 

Mr. Dirworru. The early part of 1948, sir. 

The Cuairman. That was after the judge took the bench ? 

Mr. Ditworrn. Yes, sir: he took the be mech, I think, in about August 
1946. I tried to contact the judge, I tried to contact United States 
Attorney Gleeson, and I was unable to do so. The marshal said his 
orders were to bring me right down. I was told that on instructions 
by Judge McGranery I was to put up or shut up. 

I explained to the grand jury just as I did in the ¢ ampaign we 
had been conducting in the city that an attorney was not in a position 
to bring what you might call indictable proof. I cited instances 
where we had exposed the ae government and how the actual proof 
of the matter had to be done by getting witnesses in and having them 
sworh. 

Senator Wintny. Were you nee naed ¢ 

Mr. Dinworru. I was simply brought down there by the marshal. 
I advised the jury that if what they were really inte rested in Was In- 
vestigating the conduct of the U nited States attorney's oflice, they 
should call on the Attorney General of the United States to bring in a 
pete attorney, that otherwise they would never be able to get at 
the bottom of it. I cited runaw: ay juries and so forth. 

The jury, after that, my information is, and of course I wasn’t there 
but I understand the jury then went in on a 13 to 9 vote and orally 
appeared before Judge McGranery and said that they would like to 
recommend the bringing in of a special United States attorney. Judge 
Mc(rranery refused to accept what he called an oral presentment and 
discharged them for the day. They went home and were brought 
back the next morning. Mr. Gleeson appeared before them and said 
his reputation was at stake and so forth and so on. 

They were then asked to execute a presentment which said that I had 
been unable to substantiate any statement in the article. They re- 
fused to do that, is my information. They finally signed a short 
statement saying that 1 had been unable to furnish them with any 
legal provable proof, or words to that effect. 

Senator KasTnanp. Was that true?’ 

Mr. Dinworri. IT had no evidence that I could give that grand jury 
on Which they could get an indictment. 

Senator Easrnanp. The statement was true then? 

Mr. Dinworru. Yes; but what occurred | think there is quite dif- 
ferent from the account as I read it in the newspaper this morning 
L re: alized then very fr: ankly that we were in for a knock down drag- 
out political fight. 
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Several months later a Mr. Cohalan, of New York, a member of 
that old Democratic family over there, came down and said he had 
this Clan-Na-Gael case and couldn’t get anybody in Philadelphia to 
take it. I frankly wouldn't have taken it only for this. There was 
only $5,000 involved, and I knew what it would mean. Of course, 
there had been rumors about the case. 

I wrote Judge McGranery, I think was the first thing I did. I 
got no answer, is my recollection. I then contacted James Master- 
son, with whom he had been associated in the law, and my recollec- 
tion is that Masterson finally arranged for me to see him. I went 
down to see him and he told me that there had been eight other 
attorneys that had all gotten out, and if I knew what was good for 
me, I had better get out of that case. 

So we went back and started suit. The case was tried in, I think, 
March of 1949. I personally feel that the case brings out all the 
things that show that he is not in any way qualified to hold a judicial 
office or an office of great power in the United States Government, 
because I think he is the kind of man who when he gets in that kind 
of situation just inevitably has to use it in such a way as to try to 
destroy anybody who inter feres with anything he wants to accomplish. 

In the case itself, as I said in a summary which I gave the investi- 
gators, I think it is a clear case of a misappropriation ; I think every 
bit of the testimony showed it. If I may, 1 will explain exactly what 
I meant by that. 

The case arose out of this: An Irish revolutionary by the name 
of Sean Russell had come to this country in 1939. He was detained 
by the FBI because I think they had some suspicion that he was trying 
to do in the King and Queen. He came in through Windsor into 
Detroit. Mr. McGranery was retained to do something about it by 
a man by the name of McGarrity, who was very interested in Clan- 
Na-Gael affairs, very influential in them, and a friend and client of 
Judge MeGranery’s. 

I believe Judge McGranery went to see President Roosevelt and 
arranged for bail, and that Russell was to leave the country. The 
bail was posted by a lawyer by the name of Chawke in Detroit, or 
was procured, I should say, by a lawyer by the name of Chawke in 
Detroit. The understanding was that Judge McGranery, who was 
then in Congress, was to get $5,000 in ec: ash from the C lan-Na- -Gael 
with which to save Chawke harmless so that Chawke wouldn't suffer 
any loss. 

The CuarrMan. In case the bond was forfeited ? 

Mr. Ditworrn. Yes, sir: that is right. 

Now the next step is, of course, where the contentions came in. 
Judge McGranery’s position had been that this money was put up 
by McGarrity and was McGarrity’s money, and that McGarrity told 
him, as I understand his position, that he could do anything he wanted 
to with the money when the case was over. 

McGarrity died in 1945. He had been suffering, I believe, from 
cancer. 

Senator O’Conor. What year was that? 

Mr. Ditworrn. 1940, sir. 

Here was what occurred in sequence. There was a letter written to 
Chawke that if by May 6, 1940, the matter had not been cleared up, I 
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am quoting from the letter from Judge McGranery to Chawke, “De- 
liver to you $5,000 to be held in trust for the purpose for which it was 
given tome.” The matter was not cleared up by May 1940, the money 
was never delivered to Chawke in spite of repeated demands by 
Chawke, all of which are in the record of the case. 

Now as to the manner in which the money was collected, Judge 
McGranery took the position—— 

The Cuarrman. May I ask, was the bond ever forfeited? Was he 
not exonerated ? 

Mr. Ditworrn. Not until November 1944. You see, the German 
war broke out and Russell sort of disappeared. I don’t think to this 
day it has been satisfactorily known whether he vanished in a Ger- 
man submarine or what. It wasn’t until 194 t when Judge McGranery 
was Assistant Attorney General that he was able to get the bond 
discharged. 

The way the money was collected, as Judge McGranery makes out 
the case, there were a lot of small-time chiselers and bums. I saw 
them, Mr. Cohalan, a man of real standing, his family is. These 
were men who had actually fought in the Irish Republican Army, had 
spent a great deal of time in Irish prisons, and they certainly didn’t 
look like that type to me. 

Senator Lancer. Do you know any of the names of these men that 
contributed ¢ 

Mr. Ditworrn. No, sir. They were all very secretive at that time. 
The FBI was after them at that time because we were just getting 
into the war, and naturally they would line up with anybody against 
Britain, and they were suspected. 

Senator Lancer. Did you ever talk to any of these men ? 

Mr. Drnworrn. I talked to Brislane and the two that came over to 
testify, I think one was Dougherty. Of course, Cohalan, their 
attorney. 

Senator Lancer. Were they in court? 

Mr. Ditworrn. Brislane testified. We had two of the others in 
court. I think the record is with you. I am not certain whether the 
other two officers testified or not. 

Senator Lancer. How many people contributed to this $5,000 fund / 

Mr. Dinworru. According to Brislane they held three or four 
meetings in New York at which I think he said 60 to 70 people came, 
and sums were contributed in small amounts ranging from a few 
dollars up to probably less than $100. That was his testimony as to 
how he collected the money. Then he had these receipts. He brought 
the money over to McGarrity, MeGarrity lived in Philadelphia and 
had been the most active member of the Clan-Na-Gael and one time 
had been quite a wealthy man and had put up a great deal of money 
for the Irish Republican cause. Then he had lost most of his money 
and at that time I think was the United States agent for the Irish 
sweepstakes. But he was still the man that they all centered around. 


There is no doubt that McGarrity was one of the leading figures 1 
the Clan-N: a-Gael. 


On February 27, 1940, he, partly in type and partly in his own 
handwriting, gave to Brislane a receipt which said: 

Received of James Brislane the sum of $4,000 which is to be given in trust 
to James P. MeGranery to cover bail if same becomes necessary on behalf of 
Sean Russell for which Thomas F, Chawke of Detroit, Mich., went responsibility. 





148 NOMINATION OF JAMES P. McGRANERY 


Same is to be returned to the Clan-Na-Gael by James P. McGranery if forfeit 
is necessary through James Brislane. 

A further sum of $1,000 is to be placed in the hands of James P. McGranery 
within 10 days to make the entire amount of the bail of $5,000 ready in the hands 
of James P. MecGranery until the matter of bail is cleared up and finally decided. 

Then in McGarrity’s own handwriting, and of course we never saw 
McGarrity, he died in the fall of 1940. In his own handwriting it 
states: 

I will give this sum which I just received to James P. McGranery for above 
purpose. 

It is signed “Joseph MeGarrity.’ 

Senator Lancer. How much of this $5,000 did Mr. MeGarrity 
contribute ? 

Mr. Dinwortu. According to us, none, and according to all the evi- 
dence, none. In other words, Brislane and the other two officers had 
been only able to get $4,000 together in their first meetings. According 
to them they were urged to bri ing that over to and give that to McGar- 
rity for deliver y to McGr: anery. 

Senator Lancer. This question is very important to me. I want to 
know if you know where this $5,000 came from. The statement is 
made that Mr. MeGarrity contributed the whole $5,000. That is a 
mistake ; is it not? 

Mr. Divworrn. Absolutely. They tried to prove it from bank 
accounts. We subpenaed MeGarrity’s bank accounts, which showed 
no such withdrawals, nothing to substantiate that McGarrity con- 
tributed a dime. It was generally agreed that he was hard up at that 
time and that pr: actically his only source of income was from these 
Irish sweepstakes. They were not able to show any withdrawals from 
his accounts that went into this. Brislane’s story was never contra- 
dicted that he collected this money at those meetings. He was sub- 
stantiated by these two men. 

The CuatrmMan. What is that last in MeGarrity’s handwriting? 

Mr. Ditworrn (reading) : 

I will give this sum which I just received to James P. McGranery for above 
purpose. 

The Cuatrman. “Which IT just received” ¢ 

Mr. Ditworrn. “Which I just received.” 

Senator Smrru. That is MeGarrity’s handwriting? 

Mr. Dinworrn. That is partly in type and at the bottom in MeGar- 
rity’s own handwriting he says: 

I will give this sum which I just received to James P. MeGranery for above 
purpose. 

Senator Frrevson. Is that an or gin: al paper ? 

Mr. Dunworrn. The photostat of the original. I frankly don’t 
know what became of the original. 

The Cnarrman, In the court ? 

Mr. Dirworti. IT don’t know, they let me pick up the exhibits in the 
Federal court. Frankly, I don’t know whether we picked them up or 
returned them to the Clan-Na-Gael. 

ator Warxkins. Was there any dispute on this point? 

Mr. Ditwortu. No, sir. 

Senator Watkins. Was there any dispute that MeGarrity signed 
such a receipt ( 
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Mr. Ditwortrn. No. The explanation of that was, as I understand 
it, that McGarrity didn’t want it to be known that he individually was 
in it because he didn’t want any particular investigation of himself at 
the time on account of the Irish sweepstakes and he thought it would 
look better if it looked like a patriotic organization. 

I admit I am prejudiced, I know you won't take my explanation 
because this is as a pleader that I am remembering the case, and 
naturally I was out to win the case. 

The Cuarrman. The instrument which the witness has in his hand 
is a photostatic copy of the same instrument we showed to Judge 
McGranery when he was on the stand, and he identified it. 

Mr. Ditworrn. That is right, sin 

Two days later on the 29th in typewriting there was a receipt 
executed by Judge McGranery: 

Received of Joseph McGarrity 


it had above it the address, it was at his home, he lived at Winfield 
Avenue in Philadelphia, the west Philadelphia section of Phila- 
delphia— 
received of Joseph McGarrity on behalf of the Clan-Na-Gael the sum of $4,000 to 
be held in trust by James McGranery for the matter of bail Sean Russell if same 
should have to be forfeit. 

Then McGarrity’s signature, February 29, 1940. Below that again 
in type: 


If bail is not forfeit the said sum of £4,000 is to be returned through James Bris- 
lane by the undersigned for the Clan-Na-Gael. 


It is signed again, “James P. McGranery, February 29, 1940.” 


Then there was a dispute at the trial. He denied when he executed 
this that there was a typewriting below his name. It didn’t matter a 
great deal, so we didn’t make an issue of it. My recollection is that 
we didn’t have a handwriting expert. It simply says: 


Nore.—A further sum is to be given in custody of James P. McGranery within 
10 days, same to come from Clan-Na-Gael by James Brislane. 

The CuatrmMan. That was actually done ? 

Mr. Ditwortu. Not within 10 days, sir; in fact, one of the things 
that is in the record that I don’t have a photostat of, a letter, and of 
course this is ambiguous, we cannot absolutely establish that, we must 
admit, and weren’t sable to, that that letter signed by McGarrity went 
to the Clan-Na-Gael in New York. But it was a letter in effect saying 
they had fallen down in this duty and had to get together. 

The letter was also undated, it is my recollection. 

Senator Langer. Mr. Dilworth, did the executors of the McGarrity 
estate ever make a demand for this $5,000 ¢ 

Mr. Dinworru. They not only never made a demand for it, they 
never knew anything about it. Carroll, who was the executor, testi- 
fied that he was close to MeGan ‘ity and McGarrity never mentioned it 
in any shape or form; the will didn’t mention it. They didn’t men- 
tion it in any of their accounts or income-tax returns. His testimony 
was that the first he knew of it was when there was some talk a good 
deal later, about 1946, when he was up for confirmation, as to a possible 
settlement of a case, that was the first they knew about it. The first 
they knew about it is when they discussed an offer of settlement. They 
never made a claim for the money and he never mi: ule an attempt to re 
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turn it to them although he had held it for 4 years after the bond was 
dismissed. 

During that period of time he never communicated any information 
to them about it. That was the testimony of Carroll, who was one 
of the executors. 

Senator Smrru. What Carroll is that? 

Mr. Dirworru. He is in the insurance business, I think, William 
C. Carroll. 

There was another executor, but we didn’t examine him, I don’t 
think. He was a brother, the Reverend Peter McGarrity. As I rec- 
ollect, the brother was not too familiar with the matter. So he was 
never called by either party. 

It wasn’t 10 days, it was 23 days before the other thousand dollars 
was produced. Brislane’s testimony was that he brought that, again 
in these small bills. And he said it, he brought it in a big package 
wrapped up, brought it down here to the House Office Building and 
turned over the $1,000 to Judge McGranery in his office in the House 
Office Building. 

There is in Judge MeGranery’s own handwriting, dated March 21, 
1940, the following : 

Received of James Brislane the sum of $1,000 which is to be used to indemnify 
Thomas F. Chawke, Esq., against any loss arising out of his obligation on the 
bond for Sean Russell and in the event he suffers no loss the said sum, together 
with the $4,000 previously given me, is to be returned to the said James Brislane. 

The next thing that happened, these gentlemen were a little over- 
eager. I think in early 1941, before the bond had been dismissed and 
before there was any proof that Russell had left the country or any- 
body really knew where he was, they did start hounding Judge Mc- 
Granery for the money, and he just brushed them off and perfectly 
proper ly so at that time. 

The Cuarrman. Who started hounding him for the money / 

Mr. Ditworrn. The Clan-Na-Gael, and at that time they had no 
right to it, but they started very early. 

The CHamrman. I want to go back a little bit. In the early part 
of your testimony I understood you to say that at one time you called 
on Judge MeGr: anery / 

Mr. Dinworrn. That was in 1948, sir, the spring of 1948. 

The Cuatrman. You talked to him about this money, and he told 
vou, and let me see if I remember correctly, that some seven or eight 
attorneys had already attempted to do something about this ¢ 

Mr. DinwortnH, Yes. 

The CuarrMan. And that if you knew what was good for you, you 
would lay off ? 

Mr. Dmwortn. Yes, sir. Maybe one lesson wasn’t enough, was 
what he said. 

The CHatmrmMan. What was that? 

Mr. Dmwortrn. Maybe one lesson wasn’t enough, was what he said. 

The Cuatrrman. What did he mean by that? 

Mr. Drrwortu. My suddenly being hauled down by the marshal 
before the grand jury. 

The Cuarrman. This was after? 

Mr. Diwpworrn. Yes, sir. That is, frankly, why I took the case; by 
that time it had become a grudge battle. 





NOMINATION OF JAMES P. McGRANERY i) 


The Cuatrman. That is what you think he meant when he said, 
“Maybe one lesson wasn’t enough” ? 

Mr. Ditworrn. Yes. 

Senator Frercuson. Could I inquire where that conversation took 
place ¢ 

Mr. Ditwortn. In the chambers. 

Senator Frerauson. In the chambers at the courthouse ? 

Mr. Ditwortnu. Yes, sir. 

The Cratrman. Did you come there of your own accord ¢ 

Mr. Ditwortn. My recollection is that I wrote him a letter and 
didn’t get any answer. My recollection is that I contacted Masterson 
by phone and he arranged it. It was a very short interview. 

Senator Smirn. Was Masterson with you? 

Mr. Dizwortn. No, sir. 

Senator Smirn. He was not in the room at the time this conference 
took place ? 

Mr. Ditworru. I don’t think so. I am pretty sure he wasn’t. 

The CHARMAN. ane 

Mr. Ditwortn, I don’t think anybody was there. 

Senator Smiru. I asked him about Masterson. He said Masterson 
arranged it, and I asked if Masterson was there during the interview. 

Mr. Ditworrn. To the best of my recollection there was nobody 
there. 

The Cuarrman. All right, go on from there. 

Mr. Dinworru. In 1943 they retained—I know these dates are a 
little—the bond was put up in the late summer of 1939. The $5,000 
was collected in February and March of 1940. It was to be delivered 
according to Mr. McGranery’s own letter to Chawke by May of 1940 
to Chawke. It never was. 

Then as early as 1941 the testimony in the case was that they started 
after him for this money, but of course at that time the y had no right 
to it. In 1943 they retained a lawyer in New York by the name of 
Alfred A. McGowan. By “they” I mean this Clan-Na-Gael group. 
He had considerable correspondence with McGranery as shown in the 
record of the case, and that also got nowhere. Of course the bond by 
that time still wasn’t discharged so that he had full bona fide right. 
By this time he was taking the position that despite the written re- 
ceipts, the $5,000 belonged to Joseph McGarrity and not to the Clan- 
Na- Gael. 

After Judge McGranery resigned from the Congress in the latter 
part of 1943 and became an Assistant Attorne *y General, in November 

i944, the bond was actually dismissed and cleaned up. That was stip- 
ulated in the record of the case that that was the date. We thought 
it was earlier, but we finally agreed on November 1944. However, he 
failed, as I pointed out to Senator Langer, to communicate that either 
to the Clan or to the executors of the estate of MceGarrity. 

Furthermore, he retained the $5,000 and made no move to return 
it to the Clan-Na-Gael or the estate. 

Senator Frreuson. Under Pennsylvania law is there such a thing 
as a bill of interpleader ? 

Mr. Ditwortrn. That is what he did in this case. 

Senator Frerauson. Well, he claims that he could not file a bill of 
interpleader as an original proceeding. What do you say about the 
law ¢ 
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Mr. Ditworrn. I was about to be sarcastic, which I know no one 
ever should, so I beg you pardon. I would say that the judge was 
in error. In fact, that was one of the things we kept drumming on 
him. 

Senator Warkrins. Paid it where? 

Mr. Ditworrnu. Into court. 

Senator Frercuson. A bill of interpleader to pay the money into 
court. 

Senator Warkrins. I wanted to get clear on it. A bill of inter- 
pleader, do you have in mind the probate proceeding ? 

Mr. Ditworrn. All he had to do is come into court and if he said 
there was such a dispute that he couldn’t decide who it was, all he 
had to do was come into court. 

Senator Warxkins. An original action ? 

Mr. Ditworrtu. Yes, sir. 

Senator Frrauson. Yes; a bill of interpleader. 

Senator Warkrns. I wanted to get that clear whether he could come 
into the probate court and tender it. 

Senator Ferauson. He could have, but he could also tender it in the 
equity court. 

Senator Henpricxson. Is that the court ? 

Mr. Ditwortu. We do it in the State court, what we call our com- 
mon pleas court. 

Senator Frreuson. Yes. 

The Cuairman, Then it isa probate proceeding ? 

Mr. Dirwortn. We call the probate court the orphans’ court. 

Senator Frreuson. You could join the administrator or the exec- 
utor, as the case may be, as a party to the bill of interpleader and all 
cther parties that you know of ? 

Mr. Dinworru. That is right. 

Senator Fercuson. And the court adjudicates. 

The CuarrMan. Well, no action having been commenced at all, is 
it the law of Pennsylvania that one holding money in trust which is 
in controversy can come in and by some process which you call inter- 
pleader, deposit that money in court and have that money distributed 
to some of the contesting parties? 

Mr. Ditworrn. What he does, in effect, Senator. McCarran, is that 
he takes it into court and says that this isn’t mine, but I can’t pay 
it over because there is a lot of question as to whose it is. I ask leave 
to pay it into court and have the court bring in the interested parties 
and determine the question of to whom the money does belong. 

The Cuarrman. Does he name the interested parties ? 

Mr. Ditworrn. He should, sir. 

Senator Ferguson. As far as he knows, and he can also add a clause, 
as I understand the law in Michigan, such other persons whose names 
are unknown but whose persons are well known. 

Mr. Dirwortu. That is right. 

Senator Warkis. How does process run on a bill of that kind? Do 
they issue summons or public notice in the newspaper ? 

Mr. Dinwortn. If the people are all in the State and they can serve 
them. The last time I did it was for an insurance company, and that 
was about 15 years ago. 

Senator Feravuson. In Michigan for those you think are out of State 
vou advertise. 
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Senator Warkins. I was wondering what the process was in the 
event a man went into court and filed in the equity court. 

The CHairMan. Proceed. 

Mr. Dirwortu, Mr. McGowan eventually got tired of writing these 
letters, and he dropped out of the picture, he was a New York at- 
torney. Several other attorneys were then retained by the Clan-Na- 
Gael, but they also get nowhere. Then in October 1945 the Clan re- 
tained a Philadelphia lawyer by the name of ‘Thomas Vizard. He 
wrote several letters to Judge MeGranery without receiving any reply, 
but eventually he managed to see him in the Attorney General’s office 
in Washington. I forget the exact date of that. 

My recollection is that it was the latter part, around December 
1945. or early 1946. Vizard had several conferences with Judge Me- 
Granery, and the latter told Vizard he had done a lot of work in the 
matter, had spent $1,000 of his own money and was entitled to a fee of 
$1,500. This was Vizard’s own testimony. That Judge McGranery 
verbally agreed to turn over the balance of $2,500 to the Clan-Na-Gael. 
This is very important to note, I think. 

Senator Warkrins. Who is this witness? Is he alive? 

Mr. Ditworrn. Yes, sir, he testified in the trial. 

Senator Watkins. He could be obtained by the committee ? 

Mr. Ditwortn. Yes, sir. 

I think the most significant part about the Vizard testimony was 
this: Judge McGranery always took the position after suit got under 
way that ‘he had never asked for anything in this case; that he had 
never wanted anything in this case, never made any demand on any- 
body in this case. At the trial I specifically asked him if he hadn't 
made this proposition to Vizard. 

Here was his reply. “That is a downright lie and made out of the 
whole cloth, and I don’t believe Mr. Vizard ever said that to you, you 
made that up yourself.” He gave me this from the witness stand. 

Mr. Vizard was the next witness, and Mr, Vizard stood up very well 
and testified to this. I haven’t any doubt that he was convinced that 
Vizard would not dare to come into court and so testify. 

Senator Easttanp. You say Vizard stood up very well. What do 
vou mean by that ¢ 

Mr. Dinworrn. Well, sir, of course I can’t prove it directly, but 
from his own conversation with me, the way these other attorneys 
dropped out of the case, the way Vizard dropped out of the case, 
the terrible difficulty we had persuading him to come in and testify, 
we knew that just the services of a subpena weren’t enough if he didn’t 
really come in and testify. 

There is certainly no doubt in my mind as to the pressure being 
put upon him. 

The CuatrmMan, What do you mean by that? Go a little further 
into that. What do you mean by “pressure being put upon him’? 

Mr. Dinworru. The same type of pressure being put on me and 
upon the other eight attorneys who dropped out. If you know what 
is good for you, you don’t bring that kind of litigation. “You want 
to appear in the district court, don’t you?” That is what was said 
to me. 

The Cuamman. Was that said to you? 

Mr. Ditwortrn. He didn’t use those words, no sir, but that is the 
kind of pressure that he has consistently brought. 
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Senator Eastitanp. How do you know that kind of pressure was 
brought that you want to appear in the district court ? 

Mr. Duwworrn. As a human being with good many years of ex- 
perience in trying at the bar, when you get hold of a man who has 
certain facts, correspondence, and ev ‘erything else, and he tells you, 

“For heaven's sake, don’t ask me to testify. If you call me I don't 
know whether I can testify. Don’t do this to me.” What other ex- 
planation can you have ? 

Senator Easrtanp. You said that pressure was put on all of these 
people. One of them was “Do you want to appear in the district 
court?” Can you prove it ¢ 

Mr. Dinworrn. I can’t prove that he used those words, “Do you 
want to appear in the district court?” Senator McCarran asked me 
what I understood that kind of pressure tomean. I think any lawyer 
would understand that. If he said that maybe one lesson is enough 
for you. You are a lawyer, you live in the district, and you want 
to try cases. I don’t know what other implication you can draw from 
that. 

Senator Smiru. Is this man available for testimony before the 
committee ¢ 

Mr. Dirworrtn. Yes, sir. 

Senator Watkins. That is what I wanted to know. 

Senator Fereuson. Vizard is still living in Philadelphia ? 

Mr. Ditworrn. Yes, sir. 

Senator Fercuson. He testified ? 

Mr. Dupworru. Yes, sir. 

Senator Frrevson. Do you know where the testimony is? 

Mr. Diwworrn. I thought the investigators had it. 

Senator Fercuson. Does the staff have it ? 

Mr. Sourwine. The staff investigation quotes from it, and it was 
read into the record from it, but whether the staff has physically in its 
possession the full testimony I do not know. 

Senator Warkrns. Where would the transcripts of that testimony 
be? 

Mr. Ditworrn. It would be in the clerk’s office in the district court 
in Philadelphia. 

Mr. Sourwine. I am informed that the testimony is still in Phil- 
adelphia. 

Senator Frrevuson. I ask, Mr. Chairman, that we get the original 
testimony. 

The Cuairman. Do you want the witness? 

Senator Frrevuson. Both the witness and his testimony. 

The Cuarrman. All right. 

Go ahead, Mr. Witness. 

Mr. Ditworru. Well, what happened with Vizard—— 

Senator Frereuson. What is this you are reading from now and 
then ¢ 

Mr. Ditworrnu. This is the summary I made up when I think it was 
first the FBI came around to see me, and I told them about this case 
and they asked me if I could make up a summary. 

Senator Frreuson. This is about in substance what you told the 
FBI‘ 


Mr. Dinworrn. That is right, Senator Ferguson. 
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The Cuamrman. You were also visited by members of the staff of 
this committee ? 

Mr. Dirworrn. That is right, Senator McCarran. I think I gave 
them a copy of this also. 

In the early part of the year 1946, according to Vizard’s testimony, 
and it was very clearly believed by the jury, and I think very prop- 
erly so after my cross-examining Mr. MeGr anery, who testified before 
them, and he said to me, “That is a downr ight lie and made out of the 
whole cloth, and I don’t believe Mr. Vizard said that to you: you 
made that up yourself,” he did admit having made an offer of settle- 
ment of $2,500. 

The CratrrmMan. Who? 

Mr. Ditwortu. Mr. MceGranery admitted making a tentative offer 
of settlement to Mr. Vizard but denied that he asked for anything 
for himself. In fact, he went further and said, “If I wanted a legal 
fee I would have ag for the whole $5,000.” 

Senator Smiru. Is this in the transc ript ? 

Mr. Dinworrn. Yes, sir. 

Senator Magnuson. What is the difference if there was $4,000 in- 
volved and he made a settlement of $2,500? What about it ? 

Mr. Dinworru. He admitted that he made an offer of $2,500 to 
Vizard, and the implication was that he was going to turn back the 
other $2,500 to the estate, and he never wanted anything for himself. 
He said, “Tf I had wanted a fee I would have washed out the whole 
$5,000," 

Senator Magnuson. Did Mr. McGranery admit that he and Vizard 
had a conversation about this business ? 

Mr. Ditworrn. Oh, ves. Vizard’s letters are all in the record. 
think there were well over 20 of them. 

Senator Magnuson. That is the one when Vizard came down here 
to Washington ? 

Mr. Ditwortrn. That is a conference they had in the Attorney Gen- 
eral’s office in Washington where this disputed conversation took 
place. My recollection is that Judge McGranery was willing to ad- 
mit that he had made a tentative offer of $2,500 settlement but asked 
for nothing for himself. Vizard testified that he had said, “Well, I 
have done a great deal of work in this; I spent a lot of money; I think 
I can work it so you will get $2,500—$1,000 for expenses, $1,500 for 
fees.” 

That is what Vizard stated. 

Senator Lancer. You said 20 letters, what letters? 

Mr. Ditworrn. They are in the record. Vizard wrote a grand 
total of over 20 letters. He represented, you see, the Clan- Na-Gae] 
from October 1945, until, I think, May 1947. 

Senator Langer. Those 20 letters are in the record here? 

Mr. Ditworrn. They were all introduced in evidence. 

The CuHatrmMan. In the court / 

Mr. Ditworrn. Yes, sir. 

Senator Smirn. According to whatever testimony was there 
whether right or wrong, what suggestion was made as to what dis 
position was to be made of the other $2,500? 

Mr. Ditworrn. According to Judge MeGranery he was going to 
turn over the $2500 to the MeGarrity estate. According to Vizard, 
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the whole discussion was, “Well, I can’t give you more than $2,500 
because I have $1,000 of my own expenses and I ought to have at 
least $1,500 fee.” That was how the figure of $2,500 was arrived at. 

Senator Smiryu. There was no discussion to the effect that the $2,500 
was to be turned back to the estate ¢ 

Mr. Ditworrn. According to Judge McGranery that is what he 
intended doing, and he said he never said to Vizard that the only rea 
son he could only offer $2,500 was that he had $1,000 expenses and 
ought to have $1,500 for a fee. 

Senator Samrru. Is there any written evidence that this money be- 
longed to MeGarrity ? 

Mr. Dinworrn. Absolutely none. They tried to produce bank rec- 
ords, and the bank records showed no withdrawals that could possibly 
be construed as being withdrawals from MecGarrity’s bank account 
that would correspond either in dates or amounts to the $4,000 and the 
$1,000, 

Senator Magnuson. Do you know who paid Russell’s expenses 
when he was here ? 

The Cuarrman. Whose expenses 4 

Senator Magnuson. Russell’s. 

Mr. Dinworru. No, sir. 

Senator Magnuson. Did the Clan tell you? 

Mr. Ditworru. I think there was some testimony as to that, I am 
not certain. 

Senator O’Conor. Mr. Dilworth, was there any dispute as to the 
exact party from whom Mr. McGranery received the money ? 

Mr. Dinworrn. Oh, yes, Mr. McGranery has always taken the posi- 
tion that it was Mr. McGarrity’s money and Brislane was simply an 
errand boy and was used simply because McGarrity didn’t want his 
name used because of the sweepstakes thing and for other things, so it 
would be recognized that it was the Irish Re publican organization. 

Senator SmirH. These two signatures of Judge McGranery on the 
photostat, one dated February 29, 1940—both of them—was there 
any dispute about the authenticity of those ¢ 

Mr. Ditwortn. No, sir. 

Senator Smirw. In one of pa it says, “Received from Joseph Me- 
Garrity on behalf of the Clan-Na-Gael the sum of $4,000 to be held in 
trust by James McGranery for the matter of bail of Sean Russell 

if same should have to be forfeit,” signed by James McGranery. Be- 

low that is “if bail is not forfeit the said sum of $4,000 is to be re- 
turned through James Brislane by the undersigned for the Clan- 
Na-Gael.” Is there any dispute about the authenticity ? 

Mr. Ditworrn. None, except that when Judge McGranery said 
when it was signed the typing wasn’t there down below. 

Senator Frrcuson. Where is Brislane ? 

Mr. Ditworrn. He has a bar on Lexington Avenue in New York 
City. 

Senator Fercuson. What did he say? 

Mr. Ditworrn. He described how he collected the money. 

Senator Warkins. How did the case come out? What was the 
decision of the court ? 

Mr. Ditworru. He said that money goes back to the Clan-Na-Gael, 
less your legitimate expenses. He did have legitimate expenses. 
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They threw out other expenses. Here are the expenses they allowed 
him. The premium on the bond for 5 years was $5,000; $300 legal 
fee. I have forgotten whether it was Mr. Chawke or the firm. 

The CHarrman. It was to the attorney that represented him in 
Philadelphia ? 

Mr. Ditworrn. No, sir; to the attorney for the discharge of the 
bond. Then there were a lot of phone calls, long-distance phone calls, 
and that is what was allowed him. He also attempted to claim for 
the e xpense of a banquet given for Senator Russell here in Washing- 
ton. ‘The jury did not allow that. In other words, they brought in 
a verdict for $3,800. 

Senator CAseLAN®. The judge made a claim for himself? 

Mr. Ditworru. For expenses. 

Senator Easrnanp. In the trial ? 

Mr. Ditwortu. That is right. He paid it into court as soon as the 
suit was done. 

Now if I can get back to Vizard. Vizard comes into the picture in 
October 1945. There were several unanswered letters. Unfortu- 
nately I didn’t get home until late last night; I was trying a case in 
Wilkes-Barre. I wasn’t able to get my handwritten notes. I don’t 
know whether it was the early part of 1946 or late 1945 when this 
conference took place in the Attorney General’s office where the tenta- 
tive offer of $2,500 was made. 

Then Vizard had to get a release. 

Senator Fercuson. Was there any written thing, Mr. McGranery 
to Vizard? 

Mr. Ditworrn. No, sir. There was this significant thing. Vizard 
then had to get a release that would be what McGraner y called good. 
His testimony was that for a number of months he would get a release 
and that wouldn’t be satisfactory, get another and that wouldn’t be 
satisfactory, then he would have another and that wouldn’t be satis- 
factory, then he would have it signed by one person, and that wouldn’t 
be satisfactory. He finally got a release that he delivered to him on 
the 17th of April 1946, exec uted as I recollect: it by three, and that 
was introduced in ev idence and is in the rec ord, executed by Brislane, 
Dougherty, and one other, whoever the third of these Clan-Na-Gael 
officers was. Then he couldn’t get the money. Then he was stalled 
off. He wrote more letters, and this is from the testimony. 

The Cuarmman. Who could not get the money, McGranery? 

Mr. Dunworrn. No; Vizard said, “I couldn’t get the money.” 

Senator Smiru. Who was he trying to get it from ¢ 

Mr. Duaworru. Judge McGranery. He had all these dealings with 
Judge McGranery, he didn’t know anyone else. ‘Then he had an ap- 
pointment to meet Judge McGranery in the Warrick Hotel, I think it 
was, May 29, and he never showed up. ‘Then he wrote more letters, 
and still nothing happened. I think that it is absolutely clear, and 
I so argued to the j jury, and I don’t think there is any question about it. 

Starting from Janus iry 1945, there was a terrific contest going on 
as to who was going to be the circuit court judge, whether it would be 
Judge Harry Kalodner or Judge McGranery. Kalodner eventually 
did get it. This went on until July of 1946, and it was eventually 
settled by Mr. Kalodner getting the circuit court of appeals judgeship 
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and Mr. McGranery getting the United States district court judge- 
ship. 

I have forgotten whether it was a new judgeship or whether it was 
a vacancy created as a result of death. During this entire period this 
tremendous struggle was going on for this judgeship, and behind-the- 
scenes charges and countercharges and all that. I think it’s perfectly 
plain that during this period he had no desire to have anything come 
up that could be used in any way against him. So during this whole 
period, as we interpreted it, he was stalling Vizard along. He made 
this tentative offer of $2,500. 

Then they had these months of dispute over the form of the release 
The release was produced on April 17, and then more stalling, then 
he was to meet him on May 29. 

Senator Frercuson. Were any of these releases put into evidence 4 

Mr. Dinworrn. Yes; the form of release which Vizard drew was 
put in evidence. Then after the confirmation of July or August 1946, 
Mr. Vizard never saw or was unable to get in contact with him again. 
He finally wrote him, and again I think this shows the sort of pres- 
sures and things. 

In the final letter which he wrote him—— 

The Cuarrman. Who wrote to whom ? 

Mr. Dirworrnu. Vizard wrote to Judge McGranery on January 28 
1947, which was almost a year after Judge MeGranery promised to 
pay $2,500 to settle the case. Vizard wrote him a last letter, January 
98, 1947, reviewing the entire negotiations. This letter was put in 
evidence and asking him for some final word, and he wound up by 
saying, “I want you to understand that I would never institute any 
action against you that would be detrimental to your interests.” 

That was the close of the letter, and that was of course the end of Mr. 
Vizard. Then they went to these other lawyers. The other lawyers 
wouldn't take the case. Finally apparently Cohalan read in the paper 
about the row that I had had with Judge McGranery. He came over 
to see me, and the suit was started. This was the litigation. 

Senator Smrrn. May I ask you right there. These other lawyers 
that you have referred to several times, was it testified as to who they 
were and the names and the number of them? Was that in the tran- 
script / 

Mr. Druworrtn. I don’t think so. I think the only reference to it 
is Judge McGranery’s own statement where he says there were many 
other lawyers. I beg your pardon, sir. Vizard then bowed out of the 
picture and was succeeded by a number of Philadelphia lawyers. To 
quote Judge McGranery’s own words, “They employed many lawyers 
before they came to you.” 

This was when I was cross-examining him on the stand. 

The CHarmman,. Let me get that straight. Did he testify to that, 
that they had employed many lawyers? 

Mr. Ditworrn. Yes, sir; “They employed many lawyers before they 
“ame to you.” 

Senator Frereuson. Then you did not have any personal knowledge 
of other lawyers except Vizard ¢ 

Mr. DitwortH. Well, 1 had heard that there were a number. 

Senator Frereuson. Did you have any personal knowledge outside of 
Vizard ¢ 
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Mr. Ditwortn, I can’t remember precisely who they were. 

Senator Frrauson. Did you contact any of them besides Vizard ? 

Mr. Diworrn. My rec ollection is that I contacted two and said, 
“What cooks here?” I think that was literally what I said. I think 
one of them was Lemuel B. Schofield, I am not absolutely certain of 
that. 

Senator Smiru. Is that ascertainable from your records who you did 
contact and who the lawyers were 4 

Mr. Ditworrn. No, sir; I don’t think so bec ram I wasn’t particularly 
concerned with that. I looked it over and said, “We really have it.’ 

Senator Magnuson. What did Schofield say ? 

Mr. Ditworrn. My recollection is that there was only $5,000 involved 
and the suit of a Federal judge for $5,000, it wasn’t worth it. 

Senator Maenuson. That is what Schofield said ? 

Mr. Ditworrn. I don’t mean those were the exact words. Those 
would have been my words if they had come to me. 

Senator Frrcuson. If you had not been taken down to the court 
by ‘the m: arshal, do you think you would have said that ? 

Mr. Diworrn. | am not that brave, sir. I would have said, “You 
go peddle that to somebody else, suing a Federal judge for $5,000.” 

There are a couple of other things. 

Senator Watkins. There was some reference to the number of law- 
yers who had been employed. Was that not the statement of the 
judge in answer to a question of yours? 

Mr. Dunworru. Yes; he admitted it. 

Senator Warxins. Then you had information from him direct 
about other lawyers? 

Mr. Ditworrn. Yes. 

Senator Watkins. That is in the transcript in the case 

Mr. DitworrnH. That is in the transcript when I say in answer to 
to me he said 

Senator Macnuson. Mr. Dilworth, I do not think you need to pursue 
that, Judge McGranery testified yesterday that there were other law- 
yers in the case. He said about the same as you said, seven or eight. 

Mr. DitwortH. I think so. 

Senator Magnuson. Judge McGranery named two or three, includ- 
ing Schofield. 

Mr. Diiworrn. I think Schofield was the only one that I really 
knew. 

Senator Smitu. Mr. Dilworth, yesterday or the day before there 
was a name mentioned, a Philadelphia lawyer that IT happen to be 
acquainted with who it was said represented Judge McGranery. 

Mr. Ditwortrn. Yes, sir. 

Senator SmirH. At what stage of the proceedings did Mr. Me- 
Cracken come into the picture ? 

Mr. Ditworrn. He tried the case. 

Senator Smiru. He tried the case? 

Mr. DrrwortnH. Yes, sir. 

Might I say aang og ee ional or is that out of order ? 

The Cxtarrman. Go ahead. 

Mr. Dinworrtn. I think one of the things—of course, any lawyer, 
and frankly I am very timid in this myself, a grudge battle here, and 
I think particularly Philadelphia lawyers are very timid. I think 
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one of the things that points out the type that you have here is 
the regular procedure of the circuit court in the third circuit to invite 
district court judges in order to sit with them periodically. 

Judge McGranery was invited once within the first 2 months after 
he took the bench, never again. In his first 2 years in office there were 
25 appeals from his decisions, 14 reversals in those cases. Those were 
reversals because of his conduct in court, his inability to control him- 
self, his suddenly flying at witnesses for no reason, his extraordinary 
arrogance, his extraordinary lack of the knowledge of the law or 
any thing to do with the law. 

it was perfectly obvious that he didn’t like his job. 

Senator SmirH. Is there any evidence in the record of those cases, 
just what you are telling us now, that they were reversed because of 
his lack of temperament at that time or lack of judicial temperament ? 

Mr. Ditwortu. It’s hard to, but I think a reading of the cases. Lack 
of ability to control himself in the courtroom, a lack of any feeling 
for his job as a judge, anything that qualifies. 

Senator Smirx. Did you know Judge McGranery before he came 
with the Attorney General’s Department ? 

Mr. Duworrn. I knew Judge McGranery very casually, I would 
say, starting from about 1934 to 1948 when I saw him very, very 
rarely, then usually with something to do with politics. 

Senator Smrru. Did you see him in the trying of cases ? 

Mr. Ditworrn. No, sir. 

Senator Frercuson. Do you know of his ever having tried a lawsuit? 

Mr. Ditwortn. I honestly can’t say one way or the other. I have 
no recollection of his trying cases. 

Senator EasrtaNnp. Do you know what his general reputation is for 
truth, veracity ? 

Mr. Ditworrn. I think it is bad, very bad, and I think I can say 
that. I think, and if I may bring this in in this session, I think every 
member of the Democratic organization, and they are all men who 
really put him in business, men like Marr Mc ‘Kluskey, Jack Kelly, Jim 
Clark, former Congressman Mike Bradley, Jim Finnegan, the present 
city chairman, former Senator Myers, I think would all agree that 
his reputation for veracity is bad. 

The Cuatmrman. Do you know, Mr. Dilworth, whether the judge 
is a member of the bar of the State of Pennsylvania or a member of 
the American Bar Association ? 

Mr. Ditworrtn. I am sure he is a member of all the courts of Penn- 
sylvania, sir. 

The Cuarrman. And a member of the bar? 

Mr. Duwworrtn. Yes, sir. 

Senator Frravson. Do you have to be a member of the bar? 

Mr. Dirwortn. No, sir. 

Senator Frrcuson. You mentioned something about they were 
afraid to disclose their interest in a sweepstake, these clan members? 

Mr. Ditworrn. Not the clan members, this is McGarrity. 

Senator Ferevson. What was that? What did that have to do with 
this money ? 

Mr. Diurwortn. McGarrity didn’t want to be investigated by the 
FBI. He thought they might get to nosing around in the swee 
stakes. As I understand, he was the eastern representative for the 
Irish sweepstakes. 
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Senator Warkrns. Its operation im this country would be illegal? 

Mr. Ditwortrn. Oh, yes. 

Senator Smrru. What you meant was this man had one activity 
that he would rather not get involved in for fear they might get into 
the other activity? 

Mr. Ditworrn. Yes, sir. He was a man of considerable wealth 
and put a great deal of money into the Irish Republican cause. He 
was well thought of and that he was the whole nub of the Irish 
Republic before he died I don’t think there is any question. 

Senator Maenuson. Mr. Dilworth, one thing is not clear in my 
mind. Your testimony was that MeGarrity had apparently contrib- 
uted nothing to this fund ¢ 

Mr. Ditwortu. Yes, sir. 

Senator Magnuson. Why would the clan give it to MeGarrity? 

Mr. Du.worrn. He was their leader, and I think in one of the depo- 
sitions it came out that on occasions he would give as much as $50,000. 

Senator Magnuson. In other words, they delivered the money to 
him because he was—— 

Mr. Ditwortn. Only the first $4,000 was delivered. 

Senator Magnuson. Because he was their long-time leader in this 
thing? 

Mr. Du.worrn. Yes, sir. 

Senator Magnuson. Even though he never gave anything himself? 

Mr. Ditworrn. He had in the past. 

Senator Maenuson. But not in this case? 

Mr. DitwortH. Not in this case. 

The CHatrman. Are you a member of the bar of the State of 
Pennsylvania, Judge? 

Mr. McGranery. I am a member of the Pennsylvania Bar Asso- 
ciation, Philadelphia Lawyers Club, the Juridicial Society, on the 
advisory council of a couple of university law schools together with 
Senator Hendrickson here, and on the advisory council of Villanova 
College. 

The Cuarrman, Are you a member of the American Bar? 

Mr. McGranery. No, sir; I am not a member of the American bar, 
never made out an application. 

Senator Frereuson. When did you become a member of the Phila- 
delphia bar? 

Mr. McGranery. In 1930, January of 1930 

The CHatrMan. Martindale and Hubbell of 1940 listed James Me- 
Granery as having been born in 1895 and graduated from Temple 
University Law School in 1929. It says that the clerk of the court 
up there says that you were not, this is 1940, a member of the bar of 
Philadelphia or of Pennsylvania. 

Mr. McGranery. I have been. 

The CHAIRMAN. Since then? 

Mr. McGranery. Oh, my, no; it was before then, and I am now. 
What the Senator has there and is confused, we have a Philadelphia 
Bar Association as well as the Lawyers Club, and I am not a member 
of the Philadelphia Bar Association. I never joined that. My wife 
is. She is a member of the Philadelphia Bar Association. I am a 
member of the Pennsylvania Bar Association and a member of the 
Lawyers Club of Philadelphia, but not a member of the other, which 
is the use of the library. 
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Senator Ferguson. When were you admitted to the bar in Pennsyl- 
vania ? 

Mr. MoGranery. Admitted in 1929. 

Senator Fercuson. Did you take an examination ? 

Mr. McGranery. Oh, my; yes. 

Senator Frrcuson. Or admitted on motion from being a law-school 
graduate ? 

Mr. McGranery. No, sir; examination. We came through the law 
school, but coming through the law school in Pennsylvania is no rea- 
son for you being admitted. You must be admitted after passing the 
State board. 

Senator Maanvson. You have no integrated bar? 

Mr. McGranery. No. 

The CHarrmMan. I want to ask a question or two, and in order to 
get at the question I may have to read a little more than I should. Do 
you know a man by the name of Masterson / 

Mr. Dirworrnu. Yes, sir. 

The Cuatrman. Who is he? 

Mr. Dinworrn. He was the head of the office with which Judge 
MecGranery was associated for a good many years. 

The Cuatrman. Listen to this: 

Mr. Masterson advised that some time ago Richardson Dilworth, while cam- 
paigning for political office, made speeches criticizing corruption in the Phil- 
adelphia County district attorney's office and made reference to the statement 
that the United States attorney's office for the eastern district of Pennsylvania 
was not much better, using words to that effect. Judge McGranery directed 
that a Federal grand jury be convened and that a subpena be sent to Richardson 
Dilworth to appear forthwith before the grand jury. Thereafter Dilworth went 
to see Judge MeGranery and the judge would not see him. Later Dilworth 
appeared before the grand jury and had no basis to sustain his charges, accord- 
ing to Masterson. Sometime thereafter he, Dilworth, telephonically commu- 
nicated with Mr. Masterson and reported that he was representing certain in- 
dividuals in New York who were representatives of the Clan-Na-Gael, an Irish 
Republic patriotic organization. Mr. Masterson explained that he represented 
the estate which claimed certain funds which Judge McGranery was holding 
as the stakeholder. Dilworth telephonically advised Masterson that he would 
do anything to get even with MceGranery for what MeGranery did to him before 
the grand jury and he could “cut — —.” Mr. Masterson stated that he 
could not reeall exactly when that took place. He stated that he feels from 
his conversation with Dilworth, that Dilworth has a feeling of hatred for Judge 
McGranery. 

Is that your attitude of mind, that vou would “cut ———” if 
necessary ¢ 

Mr. Dirwortrn. No, sir; I think that is unfair to any man. 

The Cuamman. You never got quite that far? 

Mr. Ditworrn. No, sir. That wasn’t in the campaign speech, sir, 
this was in the article and it was the day the article appeared that I 
was taken smack before the grand jury by a marshal out of my office ; 
there were no preliminaries. After I came out of the grand jury I 
was still completely bewildered about it. I tried to see Judge Me- 
Granery, but the clerk told me he would not see me. 

As to the conversation with Masterson, I did see him because I had 
always been friendly with him. He was the lawyer who was in this 
big case that has been decided back and forth where he was supposed 
to have been the booby-trapper in the case against Otis & Co. 

Senator Fercuson. Eaton ? 
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Mr. Ditworru. Yes. He is the one they said deliberately booby- 
trapped—I know his name perfectly well—Mr. Kaiser. Masterson 
is a very able lawyer. 

Senator Smiru. You had the conversation when he said you called 
him ¢ 

Mr. Ditworrnu. I said I wanted to see the judge about this matter, 
and he said, “Are you really going through with this?” My recollec- 
tion of my conversation with Masterson is that I said, “You are —— 
right Lam,after what he did to me.” 

The Cuairrman. I want to draw your attention to one expression I 
read to you. 

Masterson advised that some time ago Richardson Dilworth— 
this is Masterson reporting— 
while campaigning for political office made speeches criticizing the Philadelphia 
County district attorney’s office and made reference to a statement that the 
United States attorney's office for the eastern district of Pennsylvania was not 
much better, using words to that effect. Judge McGranery directed that a Fed- 
eral grand jury be convened and that a subpena be sent to Richardson Dilworth 
to appear forthwith before the grand jury. Thereafter Dilworth went to see 
Judge McGranery and the judge would not see him. Later Dilworth appeared 
before the grand jury and had no basis to sustain his charges, according to 
Masterson. Some time thereafter he, Dilworth, telephonically communicated 
with Mr. Masterson and reported that he was menennnnee certain individuals 
in New York who were representatives of the Clan-Na-Gael, an Irish Republic 
patriotic organization. Mr. Masterson explained that he represented the estate 
which claimed certain funds which Judge McGranery was holding as the 
stakeholder. 

Is that true? 

Mr. Ditworrn. Well, he made that claim at the trial, and he rep- 
resented the estate at the trial. I don’t remember his saying that at 
the time. It was admitted at the time on the stand at the trial that 
they had never made any claim for these funds up until the time we 
started suit. 

Senator Smirnu. Carroll was one of the executors? 

Mr. Ditworrn. Yes. 

The Cuarmman. He says that he said to you that he represented the 
estate which claimed certain funds which Judge McGranery was 
holding as the stakeholder. 

Mr. Dinwortu. He may very well have stated to me that he was 
representing the estate now that Judge McGranery was on the bench. 
We knew that the judge was going to take the position that if the 
money belonged to anybody it belonged to the Me ar erety estate, but 
it was de finitely brought out at the trial. and they couldn’t dispute that, 
that the estate had had no nowlaaas of it; that is, that MceGarrity 
had never made any mention of it to his executors before he died; 
there was nothing in his papers that made any mention of it, they never 
made any claim for it. 

Senator Frrcuson. Did they put it in their inventory before the 
probate / 

Mr. Dinrwortn. No, sir. 

Senator Fercuson. Who represented the estate in the surrogate or 
orphans’ court? 

Mr. Diuwworrn. I don’t know whether it was Masterson or Mr. 
McGranery. 

The CuatrmMan. Masterson says he did. 
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Mr. Di.wortn. By that time McGranery was on the bench. 

Senator Ferevson. If McGranery represented the estate in the 
orphans’ court, why was it not put in the inventory, why was it not 
put in as part of the assets so that they could make a claim for it ? 

Senator Warkrns. If he were the attorney and he knew the facts, 
he should have put it in. 

Mr. Ditworrn. It wasn’t put in the tax return, and you have to 
make a Pennsylvania tax return. 

Senator Warkrns. Inheritance ? 

Mr. Ditwortn. Yes, sir. 

Senator Magnuson. Is it not true, and I think the testimony here 
was by Judge McGranery and verified, that the bond was still in 
existence ? 

Mr. Ditworrn. No, sir; not when they filed it. The bond was re- 
leased in November 1944. 

Senator Easttanp. That was 4 years after McGarrity’s death. 

Senator Macnuson. The estate was filed after McGarrity died, 
which was in 1940. After 1944 you probably could have, but not prior 
to the time the bond was released. 

Mr. Dirwortrn. There was never any amendment made of the papers 
filed in the estate, of any of the tax papers filed. Mr. Carroll said on 
the stand that he didn’t even know of it until he was apprized of the 
tentative offer of $2,500. 

Senator Magnuson. I am not disputing that, but it seems logical 
that on the inventory of the estate they would not file this and could 
not file it until up to 1944. 

Senator Frereuson. Why could they not file it as a contingent claim ¢ 

Mr. Ditwortrn. Under our law you would. 

Senator Magnuson. Logically you would not. 

Mr. Ditwortn. My recollection is that the statement was that 
‘ather McGarrity knew very little about it. 

Senator Smirn. Where is Father McGarrity ? 

Mr. Driwortn. I don’t know. 

Senator Eastitanp. You do not know whether Father McGarrity 
knew anything about it? 

Mr. Diwortn. Carroll was at the trial, and he was speaking for 
the executors, and he would have called on Father McGarrity. It was 
one of the things that we amar oh none of the executors knew 
anything of it, made no claim for it, and the first they knew of it 
was when they were advised in the middle of 1946 and the then Con- 
gressman Mc(iranery made a tentative offer of $2,500. 

Senator Smrru. Does Pennsylvania have a tax on property ? 

Mr. Druwortn. Yes, sir. 

Senator SmirH. Do they have a tax on money ? 

Mr. Ditworrn. Yes, sir. 

Senator Smrrxu. Was this $5,000 ever returned for taxation by any- 
body ? 

Mr. Drwortn. It wouldn’t have been. It should have been returned 
for inheritance-tax purposes. 

Senator Smrru. I mean, for property tax every year? 

Senator Maanuson. 1944? 

Mr. Dirrworrnu. I don’t know. While the Personal Property Tax 
Act covers in the State of Pennsylvania, I don’t know that anybody in 
Pennsylvania does that. 





NOMINATION OF JAMES P. McGRANERY 165 


Senator Magnuson. Would you not admit that even under Penn- 
sylvania law that could not be taxable, that stakeholder’s account, 
until after the bond was ruled on because it was still pending? 

Mr. Ditworrn. Under our probate law you are supposed to return 
any property you have whether you have a contingent interest or 
absolute interest. You are supposed to value it. 

Senator Magnuson. There would be no contingency in this if the 
bond was forfeited ¢ 

Mr. Ditworrn. Or any claim that you have. 

Senator Magnuson. There was no claim on any of this legally, 
I think, until the bond was released. 

Mr. Ditwortn. Absolutely, sir. There was a complete claim sub- 
ject to the bond. 

Senator Magnuson. But that did not happen until 1944. Subse- 
quent to 1944, I think I would agree with you, but prior to the time 
the bond was released I do not see how the tax authorities could 
touch it. It could be mentioned in the estate that this was lying 
there. 

Mr. Dinworrn. Under our orphans’ court practice the law requires 
you to return everything in which you have any claim, contingent or 
absolute, and value it as best you can. You even have to put in an 
accident claim that might be pending. 

Senator Frrcuson. I do not know what the Pennsylvania law is, 
but of course inventories are liberal, and you could put in anything 
you want. 

Senator Magnuson. Were there any reasons cited at the time of 
the trial as to why the administrator did not bring suit, or the executor, 
whichever it was / 

Mr. Ditworrn. My recollection is that a month or 2 months before 
the trial that I finally worked out with Masterson and Carrol]—this 
is my recolle ction—a settlement whereby they were, the Clan-Na-Gael, 
was to get $3,500. What became of the balance we weren’t interested. 
That we had a tentative agreement from Masterson and Carroll, and 
Judge McGranery upset us on that, that he was d—— if the Clan 
would get a cent. 

The Cuarrman. Anything further, gentlemen? Is there anything 
further you wish to state ¢ 

Mr. Ditworrn. One incident that I think is pertinent in this sort 
of thing. In recent months a partner of mine by the name of Harold 
Kohn was retained to represent some people, defend them, in the 
criminal income tax evasion suit. We then learned that all these 
suits, and it ws is just the time there was all the trouble in the United 
States attorney’s office, so they suddenly offered the whole mass on 
the trial list. They ordered them all down and they were all set before 
Judge MeGranery. 

Senator Fereuson. You mean set for trial / 

Mr. Ditworrn. Yes, sir. 

Senator Frreuson. That is what you meant by “ordered them 
down”? 

Mr. Ditworrn. Yes, sir; that is the expression we use. 

Senator F'rrauson. You see, we are not accustomed to you Philadel- 
phia lawyers. 
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Mr. Ditworrn. Probably nobody is accustomed to Philadelphia 
lawyers. 

Senator Ferguson. I mean, your expression. 

Mr. Ditworrn. One of our partners, Robert Green, who is at least 
on speaking terms with the judge, went down to see him. 

Senator Frrauson. In your office 

Mr. Dirwortn. Yes, sir. He went down to see him and suggested 
to them that in view of the very strained relations he thought the 
judge would not want to hear the case. The judge said, “7 will 
not only hear the case,” that “I was going to try the case. 

Senator Smirn. What did he mean by that? The judge would not 
have the right to designate who was going to try the case, would he ¢ 

Mr. Ditworrn. That was exactly our position. He said, “Dilworth 
is going to try the case.” Green said, “His appearance isn’t entered, 
only Harold Kohn’s is entered.” He said, “His name is the head of the 
firm, isn’t it?” Green said, “Yes.” He said, “Well, he is going to 
try the case.” He went back, and I wasn’t in on this until that part of 
it was over. They decided they had better refer the client to some- 
body else, they didn’t want a massacre. We referred him to Mr. Me- 
Cracken, who had defended Judge McGranery in this other case. 

So Bob Trescher of MeCracken’s office goes down and my recollee- 
tion from the conversation I had with Trescher was that he actually 
brought down a withdrawal of appearance from Harold Kohn be- 
cause my appearance hadn’t been entered and entry of the appearance 
by the McCracken firm, and the judge still said, “T won't recognize it. 
Dilworth is going to try that case, and he is going to try it.’ 

So Mr. Trescher went back to his office and had a conversation with 
Mr. McCracken and they simply had to call him up and say, “Judge, 
vou apparently don’t realize that a defendant in any criminal court 
has a right to choose his lawyer. He has discharged him, and the 
client has retained us.” It was an absolute inability of the man to 
understand even the primary functions of a judge or an attorney as to 
how you conduct yourself. 

The CHarrman. I want to call your attention to what is cited to the 
chairman here as rules of procedure. Rule 2302: 

At any time during the pendency of an action, the court, of its own motion or on 
petition of the defendant, may interplead plaintiff and one or more plaintiffs 
not parties to the case. More than one claim may be interpleaded. 

This is from the Library of Congress. The Librarian made the 
following comment: 

In addition to that rule the appellate courts and the courts of common pleas 
possess inherent power to direct interpleader even after final judgment. 

Then there is a citation. I cited that to see whether or not you are 
entirely right about a statute in Pennsylvania because that rule would 
not indicate it. 

Mr. Dirworrn. I think it goes even further, that the court can do it 
of its own motion. 

Senator Frrcuson. That is different than that bill of interpleader. 

The CuHarrmMan. We were making an inquiry as to whether there was 
a bill of interpleader. Judge McGranery says there is no such 
proceeding. 

Mr. MoGranery. It is as the Senator stated. 
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The Cuairman. There is another question I want to propound to 
you. Yesterday Judge McGranery made this statement: 

I said yesterday, Senator, and I repeat now, I never had any conversation with 
Mr. Dilworth in connection with the case. I did denounce the claimants that 
they represented to their face as thieves. 

Mr. Ditwortu. We certainly had that conversation, and in fact the 
afternoon that the verdict came in there is a long, narrow hallway 
where the judge’s chambers are behind the courts in that building. I 
was going down that hallway to see Judge Kirkpatrick, and he came 
out of his chambers and stopped a minute and said, “You — — — —, 
I'll get you if it takes me the rest of my life.” 

Senator Smiru. Who said that? 

Mr. Ditworrn. Judge McGranery. 

Senator Smirn. He said that to you? 

Mr. Ditworrnu. | was going down the hall to get the verdict. 

Senator Frrcuson. That is not what we are talking about. I want 
to know whether or not you personally went to Judge McGranery’s 
office and talked to him before you filed the suit. 

Mr. Ditworrn. Absolutely. 

Senator Ferguson. You say these marshals came to you, where did 
they take you? 

Mr. Ditworrn. Right down to the grand jury. 

The Cuamman. Were you served w with a subpena / 

Mr. Diwwortu. I guess I had a subpena. 

Senator Magnuson. What is this, the Clan-Na-Gael case? 

The Cuairman. All about it. 

Senator Ferevuson. Before you started the suit, did you talk to 
McGranery about the facts in the case ? 

Mr. Ditworrn. We never got to the facts; no, sir. 

Senator Frrcuson. How far did you get? He says you never 
talked to him. 

Mr. Ditworrn. I was in the office not over 3 or 4 minutes. 

Senator F'rrcuson. What did you talk to him about? 

Mr. Dirworrn. I said that we have this case, and I am going to 
see it through, and you had better settle it because I think we have 
itcold. He said, “Eight other lawyers have been in this case and have 
gotten out of it, if you know what’s good for you you will get out of 
it.” That is all we said. 

Senator Frrauson. Who was the man in McCracken’s office? 

Mr. Ditworru. Trescher, T-r-e-s-c-h-e-r, Robert Trescher. 

Senator Frrcuson. The other man in your office is named Green. 

Mr. Ditworrn. Robert M. Green, G-r-e-e-n. 

Senator Frercuson. With regard to this conversation about sub- 
stitution ? 

Senator Henprickson. The other man was Kohn. 

Mr. Ditwortn. K-o-h-n. 

Senator Magnuson. They were not present at the conversation, 
were they ? 

Mr. Ditworrn. Green went down to see Judge McGranery. 

Senator Macnuson. I mean, the conversation you had with Mc- 
Granery / 

Mr. Ditworrnu. I was alone. 

Senator O’Conor. It was not the time to call the calendar? 
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Mr. Diuwortu. I got the impression from Green that he had gone 
down to talk to the judge i in chambers. 

The Cuarrman. Would you give me the conversation when you 
talked to Judge McGranery in chambers that you testified to? 

Mr. Ditworrn. Cohalan came to see me and contacted Masterson. 
I can’t recall the exact date. I contacted Masterson quite promptly 
because I was on friendly terms with Masterson. Then my recollec- 
tion is that it was several weeks, and I kept pushing him. 

The Cuarrman. When did you file the suit? 

Mr. Ditworrn. My recollection is that it was in August of 1948. 
I think it was tried in March of 1949. 

The Cuarrman. Would you have any memorandum or records in 
your office showing the date of this conversation between you and the 
judge in the chambers? 

Mr. Ditwortu. I don’t think so. 

Senator Macnuson. Did you make an appointment to see him, or 
did you just go up there ? 

Mr. Dirwortu. Oh, no, it was finally arranged. 

Senator Macnuson. An appointment ? 

Mr. Dirwortu. Yes, that I could see him on a certain day. 

The CHatrmMan. I think you stated that Masterson arranged it for 
you? E 

Mr. DinwortnH. Yes, sir. 

Senator Smirn. Do you have any correspondence between yourself 
and Mr. Cohalan that would give us any benefit of the dates ¢ 

Mr. Duwortn. Yes, sir; I can furnish that; that is in the file in 
the office. 

Senator Smiru. I was thinking if you had any correspondence you 
may have had with him, that would either tend to substantiate or not 

tend to substantiate what you had said. 

Mr. Dirwortn. Any correspondence I have I will be glad to furnish 
the committee. 

Senator Smirn. I think it might be well for the committee to get 
that correspondence. 

Senator O’Conor. You would not have any other memorandum in 
a case file or anything of the kind in which you may have recorded 
the conversation or given a memorandum of it as of that time? 

Mr. Di.wortnu. No, sir. I will get all the correspondence. 

Senator Eastianp. Is there anything else you want? 

Senator O’Conor. Nothing more. 

Mr. Ditworrn. Thank you, gentlemen. 

Senator Eastianp. Mr. Dilworth, have you ever refused to take a 
loyalty oath? 

Mr. Dizwortrn. I served in the Marine Corps in both wars, and 
three of our sons are in the service. What I refused to sign is the 
Peckham bill. 

Senator Easttanp. What is the Peckham bill ? 

Mr. Diwwortn. The Peckham bill is designed to be an inquisition 
on school teachers. 

Senator EastLanp. For school teachers to take the loyalty oath ? 

Mr. Diwworrn. They finally spread it so that all elected public 
officials and any official of any group getting money from the State 
have to take it, but the bill was denounced editorially in such conserva- 
tive papers— 
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Senator EastLanb. I am not interested in the bill being denounced ; 
just want the facts. When were you called upon to take the oath? 
Mr. Ditworrnu. I am not required to, sir. 

Senator Eastianp. You said you declined to take it. 

Mr. Ditworrn. Yes; I could have taken it voluntarily, but I said 

was an outrageous oath. I said I would take a loyalty oath. 

Senator Henprickson. This is a State law / 

Mr. Ditwortu. Yes, sir. 

Senator EastLtanp. What about your employees or associates? Did 
you advise them not to take the oath ? 

Mr. Ditworrn. No, sir; every one of the men in the district attor- 
ney’s office took the oath because I told them if they didn’t take the 
oath under the law I would have to discharge them. 

Senator Fercuson. But it does not apply to the chief ? 

Mr. Ditworru. I have forgotten the exact technicality because I 
had been elected. 

Senator Fercuson. Are you an elected official ? 

Mr. Ditworrn. Yes, sir. 

Senator Easttanp. You do not think an elected official should take 
a loyalty oath ¢ 

Mr. Ditwortn. This bill is designed specifically for school teachers. 
This bill was denounced by a conservative paper—— 

Senator Easrianp. I am not interested in what the newspaper said. 

Mr. Ditwortn. I think that is important. 

Senator Easrianpb. I ask you, you do not think a school teacher 
should take a loyalty oath to the United States ? 

Mr. Diwwortu. I think they should, and I am very sure every school 
teacher would be willing to take a loyalty oath to the U nited States, 
but this bill requires them to state that the »y have never been a member 
of a subversive organization and that they never will, and it defines 
a subversive organization as any group of more than six people organ- 
ized for purposes contrary to the Constitution of the United States. 
During prohibition if you joined an antiprohibition group, you would 
be a subversive. 

Senator EastLanp. I think it is a fine bill. 

Senator O'Conor. Why do you think school teachers should refuse 
to sign a thing like that ? 

Mr. Ditworrn. Here is what happened. 

Senator O’Conor. Excuse me. The several conditions that you 
mentioned that it contained, you enumerated the three clauses. Would 
you mind repeating that ? 

Mr. Dirworrn. Yes, sir. They have to testify they never have be- 
longed to or never will belong to a subversive organization. 

Senator O’Conor. Stop right there, would you not agree with that ? 
Would you have any objection to anybody taking such an oath? 

Mr. Druworrn. It depends what the definition is of a subversive 
organization. ‘The act says any group of more than six people organ 
ized for purposes inimical to the United States Constitution. 

Sen: itor OC ONOR. W ould you obje ct to anybody ti iking an Of ath like 
that ? 

Mr. Ditwortn. If you had during the prohibition era belonged to 
an antiprohibition group, you would have been a subversive, and you 
would have to be fired from any teaching job. 
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Senator Smirx. In other words, your understanding was that a 
croup of six could not organize to challenge a provision of the Con- 
stitution ? 

Mr. Dmworrn. Yes, sir. A group, suppose in these little towns 
we have a lot of small towns with colleges. A group of young teachers 
get together in the evening, six, seven, and maybe some of them have 
ideals that are a little left or Gr undyism, and the people in the village 
hear that these people have said they do not know whether Gener: ‘al 
MacArthur is the greatest man in the world or not. Bang, they are 
accused of being subversive. 

Senator Ferguson. What has that to do with the Constitution ? 

Mr. Dirwortn. Let me tell you about a teacher in Delaware County. 
He is teaching about the Battle of Bunker Hill. He is bringing out 
that at the end of the day the American forces were forced to Jeave 
Bunker Hill, and the British forces took over. It wasn’t 6 days later 
that a committee of parents came over because a kid came home and 
said that the British had licked us at Bunker Hill, and what kind of 
schools do we have ? 

Senator EastLtanp. Do you belong to the National Lawyers Guild? 

Mr. Dinwortn. No, sir. 

Senator EastLanp. Do you belong to any subversive group ? 

Mr. Ditworrn. No, sir, and I am a member of the Marine Corps. 

Senator Easttanp. Do you belong to any organization that has 
been found to be a Communist organization by the Attorney General’s 
office ? 

Mr. Ditworrn. No, sir. 

Senator Frreuson. Have you ever been a member of the Lawyers 
Guild? 

Mr. Dirworrn. No, sir. I was always very much opposed to the 
Lawyers Guild. 

Senator Easttanp. Mr. Chairman, I think that we ought to hear 
Mr. MeGranery, give him an opportunity to make any statement in 
light of this testimony. 

Senator Smiru. I think so, too. The question is, Are we going to 
get that record which seems to have a great many pieces of informa- 
tion pertinent here? Perhaps we should wait until then so he can 
answer the whole thing. 

Senator Ferguson. Mr. Chairman, I would certainly ask the com- 
mittee, the chairman, if we could not have Green and McCracken’s 
assistant down here and the record so that we could find out about a 
idea of a judge refusing to recognize a substitution in a criminal cz 
We should not take hearsay in such a matter. 

Mr. Di.wortn. Mine is entirely hearsay. 

Mr. McGranery. I think in fairness to Mr. Dilworth I would even 
make a statement which is in absolute direct conflict with the state- 
ment made by him in that connection. 

Senator Frercuson. That is why we ought to have Green. 

Mr. McGranery. I would be bound by the oath taken to make that 
statement in his presence. 

With respect to the case that Mr. Dilworth just spoke to the com- 
mittee about and said that I very strongly would not permit them to 
get out of the case, but I would insist upon Mr. Dilworth himself 
personally trying it, the facts are these: Present in my chambers and 
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perhaps by God’s goodness was another of the judges when I was ad- 
\ ised that Mr. Green of Mr. Dilworth’s offic e wanted to see me. 

I said, “Let Mr. Green come in right away.” Judge Welsh, who was 
sitting there, we were discussing the criminal list which we were going 
into the following Monday. I said, ‘ ‘Judge, don’t you get up, please 
stay right here because I won't be but a minute. 1 don’t have any ac 
aeatepene? with him, and I don’t know what he might have.” 

Mr. Green came in, and he said to me, these are his exact words, 
“Judge, sometime ago when I came to see you about a case that Mr. 
Dilworth had, you told me that you would prefer not to try any eivil 
matter or case that Mr. Dilworth was in because you felt strongly 
about him.” 

I said, “That is absolutely right, and I haven't changed in that di- 
rection. I will be glad to transfer any case of Mr. Dilworth’s to an- 
other judge, and I did that particular case.” The matter that he 
sought that I transfer to another judge was Jacob Erlich and a man 
by the name of Miller, indicted for income-tax evasion 

I said, “Bob, that is different, because in this civil case where I 
have the right, perhaps I] might inadvertently and because of my 
feelings make some r uling where there would be the right of discretion 
because of a lack of sympathy or understanding of Mr. Dilworth’s 
integrity, I would probably give his client the worst of it. But in a 
criminal case I must protect the rights of the defendant, and if that is 
the basis Mr. Dilworth cannot have any continuance nor will I 
transfer it.” 

On the following day a motion for a rule for a bill of particulars 
was filed, and I said, “W ell, we will hear argument on that at 2 o’clock 
this afternoon,” and instructed the clerk to notify the office. At 2 
o'clock that afternoon a young man from Mr. Dilworth’s office with- 
‘lrew in open court the motion for a rule for a bill of particulars filed 
rather than argue it. 

Later that afternoon Bob Trescher and another lawyer from Mr. 
McCracken’s office both came into my office and they were laughing, 
and they said, “Judge, we have one for you now. This one will “shock 
you.” 

I said, “It has to be pretty good to shock me.” 

“Do vou recall the case of Erlich and Miller that Dilworth was to 
represent ?” 

I said, “Yes.” 

“They have been sent over to our office for us to represent.” 

I turned to Russell and I said, “That is not very complimentary to 
your office because I believe that fellow, Dilworth, sent them over 
there merely because Bob represented me in the Clan-Na-Gael case. 
This isa criminal matter, and under our rules a lawyer representing the 
defendant approaching trial so closely must have leave of court, so 
that you can go back and tell Dilworth that he will have to appear 
personally in court at 2 o’clock tomorrow afternoon and make an 
application for the withdrawal, and if he has a legal reason for with- 
drawal, he will do it of record. If he has the reason he will have to 
state it of record.” 

Two o’clock the following day came representatives, Mr. Trescher 
from Mr. McCracken’s office, another man from Mr. Dilworth’s office, 
and they made the statement to the bar of the court that nobody was 
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getting out of the case, that they were all staying in the case. I said, 
“IT am perfectly satisfied so long as the man will have representation 
and so long as there will be no confusion when the list is called next 
Monday.” 

During the course of time it had been brought to my attention, 
something what, Mr. Dilworth had said here today, that he did not 
represent these defendants, and they had said that I had called him 
a hypocrite as the district attorney, the county district court, coming 
down to represent defendants in a Federal court, that they did not 
represent these folks, that it was somebody in his office. On the call of 
the list, all lawyers being present, the case was ready to go to trial, 
and they asked me, Mr. Trescher made a motion, if I would accept a 
plea of nolo contendere and allow the defendants to change their pleas. 

I said I would be glad to. I did accept the pleas. There was then 
a motion filed on the first count because of the statute of limitations 
where the income-tax return was filed as of January, but there was 
some question as to whether or not the statute would apply from the 
date of the filing or from the last date on which it should be filed. 

I filed a memorandum of opinion agreeing and did knock out that 
first count, that the date set forth in the indictment was more than 
3 years. So we came on for sentence, and there was a persistent rumor 
buzzing around, and I said “Now, gentlemen,”—and smiling, I was 
not annoyed by this—“I want to clear of record who represented you 
here in this particular case, and I don’t like putting you fellows on the 
spot, but I want this thing restated as and for the record.” 

Gentlemen, that was done. 

Senator Ferauson. Who made the motion for nolo contendere ? 

Mr. McGranery. Mr. Trescher of the office of Mr. McCracken. 

Senator Feravson. Had there been a change in appearances on the 
record ? 

Mr. McGranery. No, sir, there had not. 

Senator Frrevson. How could he move if there had not been a 
change of appearances / 

Mr. McGranery. He filed his own appearance with no withdrawal, 
there is nothing to that. 

Senator Fercuson. Then he did file an appearance? 

Mr. McGranery. Yes, an additional appearance. 

Gentlemen, they are the facts, and they are in direct conflict with 
what the witness has testified to. 

The Cuarmman. All right, any questions? 

Mr. Dirwortn. Might I say this, sir. I would suggest to vou gentle- 
men that Mr. Green and Mr. Trescher be heard from, if you think 
that is important, because the first I heard of it was when they came 
over to the district attorney’s office to tell me of what had occurred. 

My appearance was never entered. I never saw the clients, I knew 
nothing about it until they came over to my office. That was the 
story they told me. 

Senator Fereuson. That is why I think we ought to have those two 
witnesses. 

Senator Magnuson. This word “district attorney” has been used in 
a great many cases, sometimes referring to Mr. Gleeson and other 
times referring to you. 

You are the district attorney for the county, is that correct # 

Mr. DirwortH. That is correct. 
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Senator Maanuson. And Mr. Gleeson is the United States district 
attorney ? 

Mr. DitwortH. The United States attorney, they call him. 

Senator Macnuson. But the Federal district attorney, and you are 
the county district attorney ? 

Mr. Ditworrn. That is right. 

The Cuatrman. I do not know whether you were asked this ques- 
tion, but are you a member of the Lawyers’ Guild 

Mr. Diworrn. No, sir. 

The Caatrman. Are you a member of the American bar 4 

Mr. Ditworrnu. | am not a member of the American Bar Associa- 
tion. I am a member of the Philadelphia Bar Association and the 
Pennsylvania Bar Association, 

The CHatrMan. Are there any further questions, gentlemen, of 
Mr. Dilworth? I want to release him. 

Senator Fereuson. Is that all that you know about this thing? 

Mr. Ditworrn. Yes, sir. 

Senator Fercuson. Have you been asked the question as to whether 
or not, in your opinion, the man who has been nominated, James P. 
McGranery, district judge, would make a proper Attorney Gen- 
eral ? 

Mr. Ditworrn. No, sir; I have not been asked that. 

Senator Ferguson. What do you say as to that question ? 

Mr. Ditworru. Well, there is no doubt in my mind, sir, that he 
would not. 

Senator Fereuson. Why is that? 

Mr.Diiworrn.’ For the very reason he has made such a bad judge. 
I think his whole philosophy having to do with such an enormous 
responsibility would be political. He would be the most political 
Attorney General that has ever held office. By that, I mean, any- 
thing would go for his political friends; anything to garrote his 
political enemies. 

Senator Frercvson. Do you feel that way about it from the facts 
that you have related here / 

Mr. Dinworru. From the facts I have related and from what gen- 
eral knowledge of the man I have, and from his reputation, from his 
dealings with men in whom I have great confidence, like Matt Me- 
Cluskey, Jack Kelley, Jim Clark, Senator Meyers, Jim Finnegan, 
and Mayor Lawrence of Pittsburgh. There is no doubt about it, I 
think, in anyone’s mind, 

Senator Smiru. Did Senator Mevers recommend Judge MceGran 
ery? Was he not in the Senate at the time? 

Mr. Ditworrn. That was all part of the package. Mr. Kalodner 
went to the circuit court of appeals and Mr. McGranery went to the 
district court. 

Senator Frrevson. You say that was a package / 

Mr, Ditworrn. Yes. 

The Cuarrman. Senator Meyers and Senator Guffey, to my recol- 
lection, were both opposed to Mr. McGranery for the circuit court of 
appeals. 

Senator Magnuson. But recommended him for the district court. 

The Cuatrman. I would not say they recommended him. 

Senator Magnuson. There was no objection, as I recall. 

99786—52——12 
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Senator Fercuson. You claim that there was an agreement on 
that, that there was a satisfactory agreement made among politicians 
that he would not be in the cireuit court of appeals, but would be 
district judge, and it was settled that way, the dispute ? 

Mr. Ditworru. I am not criticizing them for that. 

Senator Fercuson. Was there such an agreement ? 

Mr. Ditwortrn. I don’t know, sir. I wasn’t present, but that is 
what was generally recited. I think you have seen the newspaper 
article, about 1939, when Judge Bard’s name was sent over and held 
up because Mr. McGranery was then in the progress, and they were 
trying to persuade Judge Bard to resign from that so as to permit him 
to have that position and have Judge Bard take the new judgeship 
because he, having been in Congress when the new judgeship was 
created, could not take it. 

Senator Easttanp. You do not know that; that is just a rumor, is 
it not? 

Mr. Ditwortrn. That was not a rumor; that was in the newspapers, 
and it was never contradicted. 

Senator Eastitanp. You have no proof of that except what you 
read in the papers? 

Mr. Ditworrn. No, sir; but I have been enough in politics to have 
a pretty good knowledge of that. 

Senator EasrLanp. You have no proof of that? 

Mr. Ditwortn. I don’t think you are going to persuade Judge Bard 
to come here and testify on something like that, particularly when 
he is a candidate for the Senate. I would not ask him to. 

The Cuarrman. You have no proof of that? You got it from the 
newspaper reports ¢ 

Mr. Ditworru. No, sir; I got it from more than the newspaper 
reports. 

The CHamman. Where did you get it from? 

Mr. Ditworrn. From knowing people prominent in politics, where 
it was discussed. 

The Cuamman. It was a discussion of a rumor, was it not? 

Mr. Dirworrn. No, sir; it was a lot more than a rumor. The ap- 
pointment was held up for some time, and Senator Reed got hold of 
it, and he said he would blast it on the floor of the Senate that day 
unless the Bard appointment was released and went through. And 
it did go through. He had been trying for over 6 weeks to make the 
switch. There is not any question about it. 

The Cuarrman. Are you a member of what is known as the Ameri- 
cans for Democratic Action? 

Mr. Ditworrnu. Yes, sir; I am a member of both the Philadelphia 
and national organization. I think it was the organization that was 
most active in the 1945 political campaign in Philadelphia. 

The CuatrMan. How long have you been a member of that? 

Senator Smirn. What is that? 

The Cuarman. The Americans for Democratic Action. 

Senator Smiru. That is Mr. Biddle’s organization ? 

The CHarrMan. Yes, sir. 

Mr. Dirworrn. I think I joined that during the 1947 mayoralty 
campaign. I was a candidate for mayor. 
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Senator Lancer. Are you a member of the American Bar 
Association ¢ 

Mr. Ditwortu. No, sir; just Philadelphia and Pennsylvania. 

The Cuamman. Do you know whether Mr. McGranery is a member 
of the Americans for Democratic Action ? 

Mr. Dinwortn. I am mighty sure he isn’t, sir; I was on the board. 

Senator Frrauson. Do you mean by that that you would not allow 
him to become a member / 

Mr. Ditworrn. I mean just that. 

Mr. McGranery. I would like to say he never had the opportunity 
of passing upon it. 

Senator Langer. Are you a member of the Lawyers’ Guild? 

Mr. Drtwortu. No, sir. 

Senator Smiru. I judge from the clippings that the Philadelphia 
Daily News is not owned or controlled by you 4 

Mr. Dinworrn. The Philadelphia Daily News is owned and con- 
trolled by the old city hall crowd, plus a great friend of Judge Me- 
Granery’s, Lemuel B. Schoefield. They are highly complimentary. 

Senator Magnuson. Is that the same man as the lawyer / 

Mr. Ditworrn. Yes, sir. 

Senator Macnuson. The one that has been mentioned in the 
conversation / 

Mr. Ditworrn. Yes. The Baer brothers originally started it. 

Senator Macnuson. I just want to ask you one ‘last question: I 
presume it is obvious, but you do admit, however, do you not, that 
there has been a long-standing feud in Philadelphia, politically and 
otherwise, between you and the nominee? 

Mr. Ditworrn. I think I have to say, in all frankness, I do not see 
how a team could be more bitter. 

Senator O’Conor. I think Mr. Dilworth has been frank enough to 
say it has been, a grudge. 

The Catrman. It has gotten down to pretty close quarters. 

Senator Magnuson. Yes. 

Senator Eastianp. You admitted the feud, and you —_ stated 
very frankly that the lawsuit was politically inspired to hurt the 
judge. Would you not think that the judge ‘had reason or grounds 
then to feel apprehensive that here is a criminal case, and your firm 
withdraws from it, and the man whose firm defended him takes the 
case’ Do you think that could be used politically ? 

Mr. Ditworrn. How could we possibly, sir?) My appearance was 
never entered. 

Senator Easttanp. Do you not think that a normal man would 
think that you doing that could set up a cry that you could not get 
justice in a court but the firm of lawyers who defended him was the 
firm that had to appear in his court to defend him ? 

Mr. Ditworrn. Suppose he did that. How could you possibly 
say to a defendant: “You have got to have Dilworth; you cannot have 
anybody else”? 

Senator Eastianp. If he said that. That is disputed. That is 
something we do not want to pass on. 

Senator Smirn. It seems to me—and I am not certain that I got 
it correctly—but I thought Mr. Dilworth said that he had never had 
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anything whatsoever to do with the criminal case, that it was some 
member of the firm, and that he had never had anything at all to do 
with the criminal case and did not even know the defendant that was 
to have employed some member of your firm. Is that correct or not? 

Mr. Ditworrnu. The first I ever even knew of the case was—I never 
knew either of the defendants, never met them or heard of them. The 
first I knew of the case was when Green and Trescher called me wp. 

Senator Magnuson. Were you district attorney at that time? 

Mr. Dirworru. Yes. 

Senator Magnuson. Then you could not probably handle the case 
anyway. 

Mr. Ditwortn. No, sir. 

Senator Magnuson. You could not go in and defend a criminal 
case in the Federal court? 

Mr. Dirworrn. No. 

Senator Magnuson. I am not sure whether you could, but Iam sure 
you would not. 

Mr. Driwortn. I don’t think you could. I think you would be sub- 
ject to discipline. 

Senator Ferguson. You could not appear as county attorney ? 

Senator Magnuson. You could, but I do not—— 

Senator Ferauson. Is there a law on that? 

Mr. Drrworru. No, sir; I do not think there is a law. I certainly 
do not think you should, as a county attorney, go in and defend crim- 
inals in the Federal courts. 

Senator Smirn. You mean as a matter of propriety and a matter 
of interest ? 

Mr. Ditworrn. Yes. 

Senator Smiru. You did not think Judge McGranery would insist 
that vou come in and try the case in order to show that he had no feud 
against you? 

Mr. Dinworrn. No: I did not think so. He has never concealed 
his feelings about me and I have never concealed mine about him. 

The Cuarmman. Very well, gentlemen. 

Mr. Dirwortn. Thank you. 

The CHarrman. We are going to release this witness from the 
subpena. 

Mr. Dirwortrn. Thank you, sit 

Senator Lancer. Before you leave, I do not know the name, but 
someone told me the other day something about your defending some 
taxicab driver charged with murder, or something. 

Mr. Dinworrn. I think I know what you are referring to, the 
Smith case that was appealed to the United States Supreme Court. 

Senator Lancer. Would you mind telling us about that? These 
people were interested in that. 

Mr. Dirwworrn. Our position in that was this: It was tried—I 
think there had been two trials of it. I beg your pardon, there was 
only one trial. 

Smith was a Negro who, without any provocation whatsoever, got in 
a taxicab and shot a taxicab driver in the back of the head after taking 
his money. He was brought up for trial. 

Senator Lancer. Before Judge McGranery ? 
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Mr. Ditworrn. No; this had nothing to do with him. This was 
in our county court. It was prosecuted by the previous district attor- 
ney. This had been a month or so before this was up. 

Senator Henprickson. Is that your common pleas court? 

Mr. Ditworru. The criminal side is called the Oyer and Terminer. 

Senator Langer. How was your firm involved ? 

Mr. Ditworru. My firm wasn’t involved. The question was this: 
Had the man had a fair trial when he came up to plead—we have a 
very peculiar situation in our law—the judge, in his discretion, can 
permit a preliminary trial on the man’s sanity, by a jury. It is in 
the judge’s discretion. But, once the man pleads, that is out forever, 
he can never get it back. 

They permitted this man to plead, without any lawyer, despite the 
fact that they had before them at the time a record of discharge from 
the Army for insanity, a record of incarceration in New York for 
insanity, a record that he had gone to the Philadelphia General Hos- 
pital in Philadelphia, and he asked for treatment because he felt an 
insane impulse to kill. And, with that record before them the vy let 
him plead and he had no lawyer and he forever lost his right to a 
preliminary trial by a jury which would not in any way involve the 
killing just to determine whether he was sane and should stand trial 
on it. 

We said the lower court had been wrong and we therefore joined 
with the appellant who is Mr. McBride. 

Senator Magnuson. Is that the McBride who appeared here this 
morning ? 

Mr. Ditworrn. Yes. 

sy that time, the man was in the State prison, and his order for 
execution had already issued, so he is, under the law, in the custody 
of the Governor. 

So the Attorney General was in the case, of course, and he opposed 
the appeal. It was argued in the Supreme Court several weeks ago. 
We did not participate in the argument, we simply filed a brief. 

In that case, the circuit court was 4 to 3, and Judge Biggs filed : 
dissent. I think Judge Biggs’ dissent was, to me, absolutely con- 
clusive. 

Senator O’Conor. You filed a brief in your capacity as district 
attorney ‘ 

Mr. Ditworrn. Yes, sir. 

Senator Henprickson. You can plead guilty in Pennsylvania on 
first-degree murder ? 

Mr. Dinworrn. No; I think vou plead guilty to second-degree mur- 
der, but they can find you guilty of first degree. However, three 
judges have to sit. 

Mr. McGranenry. The evidence determines the degree. 

The Cuamman. Very well, gentlemen. 

Senator Smirnu. I believe you said that vou are going to excuse this 
witness from the subpena. Suppose, after we have heard the — 
witnesses who were mentioned we want him back here. Would it not 
be well to hold him for telephonic communication ? 

The Cuatrman. We have no other witnesses today. 

Senator Suirnu. That is what IT understand, today. 

Senator O’Conor. I am sure Mr. Dilworth will come down. 
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Mr. Ditworrn. I am available at any time. 

The Cuamman. There are no other witnesses to appear before the 
committee today, but you might consider yourself under subpena, sub- 
ject to a call by wire or a telephone call later. 

Mr. Ditworrn. Yes, sir. 

The Cuarrman. The committee will go into executive session, and 
all persons will leave the room except the committee members and the 
committee staff. 

(Whereupon, at 4:05 p. m., the committee proceeded into execu- 
tive session, following which a recess was taken until 2 p. m., Thurs- 
day, May 8, 1942.) 
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THURSDAY, MAY 8, 1952 


Unirep Srates SeNaTe, 
COMMITTEE ON THE JUDICIARY, 
Washington, td. 

The committee met at 2 p. m., pursuant to recess, in room 424, Senate 
Office Building, Hon. Pat McCarran, chairman, presiding. 

Present: Senators McCarran, Magnuson, O’Conor, Smith, Langer, 
Ferguson, Jenner, and Hendrickson. 

Also present: J. G. Sourwine, committee counsel; A. Devitt Vanech, 
Deputy Attorney General. 

The CuarkmMan. The committee will come to order. 

Gentlemen of the committee, Congressman Walter is here, and he 
desires to get away because there is an important vote coming up in 
the House. Although we do not have a quorum present, I think the 
Congressman should be heard at this time. 

Congressman Walter, we will be glad to hear from you at this time. 


STATEMENT OF HON. FRANCIS E. WALTER, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF PENNSYLVANIA 


Representative Wavrer. I am Francis Walter, Representative in 
Congress from the Twentieth District of Pennsylvania. 

Mr. Chairman, I appreciate this opportunity to make a brief state- 
ment on behalf of Judge McGranery. I made this request because of 
the statements that I saw in this morning’s newspapers. I have known 
Judge McGranery ever since he came tothe bar. I was admitted to the 
bar in 1919 and have practiced continuously in the State and Federal 
courts of Pennsylvania since that time. 

I have had frequent contacts with Judge MeGranery not only pro- 
fessionally but during the period of his service in the United States 
Congress. As a result of those contacts and of contacts with other 
people who know Judge McGranery, I am prepared to state and do 
state that Judge McGranery is a man of integrity, great ability, and 
I am certain is as qualified for this position as anybody who has ever 
presented himself before this committee for consideration. 

Judge McGranery is a very positive character, but nobody has ever 
questioned his honesty or his integrity. I do not like the innuendo 
that has been developed be fore this committee, I do not think it is 
fair, and I do not think this committee should be influenced through 
the statements of those who have personal animosities against Judge 
McGranery or who have been offended by his forthrightness. 

I am prepared to answer any questions you may care to ask about 
him. 
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The Cuamman. Any questions that the members of the committee 
have ? 

Senator Frercuson. What is your home town? 

Kepresentative Watrrr. Easton, Pa. I am a member of the bar of 
Philadelphia, and I have business connections in Philadelphia which 
take me to Philadelphia frequently. 

Senator Frravuson. Have you ever tried a case in the judge’s court ? 

Representative Waurer. I have never tried a case myself in the 
court. I have avoided trying cases in the Federal courts, but my 
associates have, and nobody has ever criticized the manner in which 
he has presided over a trial. 

Senator Ferevson. Do you know Thomas D. McBride? 

Representative Waurer. I do. 

Senator Frreuson. As an able and distinguished lawyer in 
Philadelphia ? 

Representative Warrer. He is a very able lawyer, but I think it is 
very significant that Mr. McBride’s former associate is now Mr. 
Dilworth’s first assistant. Whether or not that influenced Mr. Me- 
Bride to make the statements that he did concerning Judge McGran- 
ery, I do not know, but I do know that Judge McGranery is not the 
kind of a man who would permit a lawyer to take over the trial of 
acase. He at all times has control over the matters before him. 

Senator Frrevson. Had you ever examined the three or four cases 
that have been here in the evidenec as to the judge’s charge in the 
criminal cases ? 

Representative Wavrer. No, sir, I have not. 

Senator Frereuson. I have no more questions. 

The CHatrmMan. Any other questions? 

Senator Lancer. Are you a member of a law firm now? 

Representative Waurer. No, I am not. 

The CHatrMan. Thank you, Congressman Walter. 

Representative Waurer. Thank you, gentlemen. 

The CHatrman. Are there any witnesses present who have been 
subpenaed to appear! 

Will you raise your right hand and be sworn? 

Do you solemnly swear that the testimony you are about to give 
before the Judiciary Committee of the United States Senate will be 
the truth, the whole truth, and nothing but the truth, so help you 
God ? 

Mr. Green. I do. 


TESTIMONY OF ROBERT McCAY GREEN, PHILADELPHIA, PA. 


The CHatrMANn. Will you take a seat, please ? 

Mr. Green. Yes, sir. 

The Cuarman. Mr. Green, you are here under subpena é 

Mr. Green. That is correct. 

The Cuarrman. Is your testimony for or against the nomination of 
Mr. McGranery / 

Mr. Green. I am here by virtue of a subpena I believe to answer 
certain questions that were raised in the course of the testimony of 
Mr. McBride and Mr. Dilworth. 

Senator Fercuson. Mr. Chairman, this is the gentleman that had a 
conversation, I think, with Mr. MeGranery and Mr. Dilworth in rela- 
tion to conduct of a case. 
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The Cuairman. What I want to present to the committee is whether 
or not it should be an executive session. What is your pleasure in 
the matter ¢ 

Senator O’Conor. Mr. Chairman, the only observation I would like 
to make is that if the witnesses pursue the same course that Mr. Dil- 
worth pursued yesterday, we might as well have it in open session 
because the readers of newspapers today received from Mr. Dil- 
worth first- hand the statements apparently which are published today 
in the New York and Philadelphia papers as to what he testified to 
yesterday, so we might as well, if that is going to be the case, take 
testimony in open session. . 

The Cuairman. Very well, you may proceed, Mr. Green, with ref- 
erence to any statement with regard to the nominee. 

Mr. Green. My full name is Robert Met ‘ay Green. My address is 
123 South Broad Street, Philadelphia. 

The Cuarrman. Are you an attorney at law? 

Mr. Green. I am an attorney and partner of Richardson Dilworth. 
The firm name is Dilworth, Paxson, Kalish and Green. 

I believe the committee is interested in hearing from me the details 
involved in a case, two cases, as a matter of fact, against two men by the 
name of Fisher and Erlich. I will try and be as brief as I can, but 
there is certain background information that I think the committee 
should know in connection with this. 

Right after the Clan-Na-Gael case was tried, we had another case 
listed before Judge McGranery where the F. W. Woolworth Co. was 
our client. I went down to see the judge and told him that in my 
opinion because of the very great animosity that existed between him 
and Dilworth that he should disqualify himself and assign that case to 
another judge. He agreed to do so. 

This spring, in March, as a matter of fact, another of my partners, 
Harold Kohn, was asked to represent two men by the name of Fisher 
and Erlich in connection with a tax case. The case was listed be- 
fore Judge McGranery and he came in to see me, having recalled my 
previous arrangement with the judge and asked me to see Judge 
McGranery and find out whether or not he would assign these cases 
to another judge. 

Mr. Sourwine. That is, Mr. Kohn came in to see you? 

Mr. Green. Mr. Kohn came in to see me. 

I then went down to see Judge MeGranery and when I was shown 
into his chamber he was there talking to Judge Welsh, another of our 
Federal district judges. I said to him, “Jim, I would like to see you 
in connection with a case that is on your list for March 24.’ 

Judge Welsh then said, “Perhaps I should step out while you talk 
to Judge MeGranery.’ 

Judge McGranery : said, “No, you stay right where you are.” He 
said, “What case is it.’ 

I mentioned the two cases, and I said, “You will recall that when 
we had a case down here a couple of years ago I came down to see you, 
and you stepped out and assigned it to somebody else.” 

He said, “I am not going to let go of this ¢ ase. Iam going to keep 
ahold if it.” He said, “Who is going to try it?’ 

I said, “I think Dilworth is going to try it.’ 

He said, “You go back and tell Dilworth that I am going to retain 
this case; I am not going to turn it over to anybody else, and further- 
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more, that he is to be down here personally to try it, nobody else is 
to try it, he is to try it.’ 

I started to explain to him that actually the appearance that was 
entered in the case was that of Harold Kohn and Richard Levy, who 
is one of our tax men, but he cut me off and just said, “You go back 
and tell Dilworth that he isto try this case.” 

I went back and saw Harold Kohn and told him what had happened, 
and he said, “Well, in view of that attitude on the part of the judge, 
I think in fairness to the clients we should step out and recommend 
that they employ other counsel.” He asked me, and I said I agreed 
with that. We sent for the clients, explained the situation to them. 
They said, “We agree with you, we think that if the judge is that 
inflamed against Dilworth that it undoubtedly would be prejudicial 
against our case to come before him, and who do you suggest we go 
to see ?” 

We said, “We think the firm that you should consult is Montgomery, 
McCracken, Walker & Rhoads. Paul Dean has had cases of this sort, 
and we have great confidence in that office.” 

They said, “Would you arrange the appointment?” We said we 
would, and we then arranged an appointment with Trescher, who is 
a friend of long standing of Harold Kohn’s, and asked whether he 
would take the case. He said he would talk to Mr. Dean and Mr. 
McCracken, the serior partner, and they would let us know. He then 
called back and said they would like to talk to Fisher and Erlich, and 
we arranged an appointment for the following Tuesday. 

The day I had seen Judge McGranery was Wednesday, March 12. 
The following Tuesday Harold Kohn, James Sutton, another one of 
our people, went over and conferred with Mr. McCracken and Mr. 
Trescher, and they agreed to take the case. The following day we 
sent over, or Harold Kohn sent over, a withdrawal of his appearance 
and that of Mr. Levy, and Mr. Trescher filed that in the district court 
that day. He, and I believe it was, Mr. Phillips of their office then 
went in tosee Judge McGranery. 

Mr. Sovurwiye. Do you know whether at that time Mr. Trescher 
also filed his own appearance / 

Mr. Green. Yes; he did. I am sorry; I should have mentioned 
that. 

Senator Freravson. You mean a personal appearance or the firm’s 
appearance ¢ 

Mr. Green. Mr. Trescher is here, and I think 

Mr. Trescuer. It was Mr. Dean’s appearance that was filed. 

Mr. Green. It was Mr. Dean’s appearance that was filed. 

Mr. Trescher and Mr. Phillips then went in to see Mr. MeGranery 
for the purpose of asking that he give them additional time to repre- 
sent the case, pointing out that the V had just come into the matter and 
that it was listed for trial the following Monday. 

Senator Frrevson. What day of the week was this? 

Mr. Green. Wednesday. It was listed for trial the following 
Monday, and as it was a rather complicated matter, he thought Judge 
McGranery should give them a continuance. 

Mr. Sourwine. With regard to what he thought, has he told you 
this was what he thought ? 

Mr. Green. Yes: he and I discussed the matter at some length im- 
mediately following. 
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Mr. Sourwine. Were you present when he went to see the judge? 

Mr. Green. No. 

Senator Fercuson. That is what he related when they came out ? 

Mr. Green. Yes. 

The Cuairman. Mr. Trescher is here in the room and that is the 
reason counsel asked those questions. 

Senator Fercuson. It would be hearsay, there is no doubt about it. 

Mr. Green. But because Mr. Trescher is here and can follow me, 
I assume, and corroborate or deny what I am saying, I feel free to 
give this committee the full details of what happened. 

Judge MeGranery said he would not give them a continuance and 
furthermore that he would not permit my partners to withdraw their 
appearance. He said that under no circumstances were we to get out 
of the case; that he insisted that we stay in and furthermore, that Dil- 
worth try it. 

Mr. SourwinE. Do you know who was present at the conference be- 
tween Mr. Trescher and the judge t 

Mr. Green. Mr. Phillips, I believe, of the Montgomery, McCracken, 
Walker and Rhoads firm. 

Senator Fercuson. And one of your firm ? 

Mr. Green. No. We were then officially out of the case, we had 
withdrawn. 

That evening Mr. Trescher called me at home. Furthermore, Judge 
MeGranery said, “I want Mr. Dilworth down here tomorrow at 2 
o'clock in court.” 

Senator Lancer. Mr. who? 

Mr. Green. Mr. Dilworth. 

That evening Mr. Trescher called me at home and he said, “Bob, 
I don’t understand this. The judge has refused to allow your partners 
to withdraw from this case, he insisted that they stay in, and further- 
more, he has ordered Dilworth to be here tomorrow at 2 o’clock. You 
had better get hold of him and alert him.” 

Senator Frerevson. Could you tell us this, whether or not he, Dil- 
worth, had appeared in the case personally ? 

Mr. Green. The appearance was personally. I have a copy of it 
here if you would like to see it. Here is the appearance the way it was 
filed of record. 

Senator Frereuson. Harold Kohn and Richard L. Levy? 

Mr. Green. That is correct. 

I called Dilworth, and he said, “I frankly don’t understand this, 
but I suppose we had better talk about it the first thing in the morning 
and see what is to be done.” The next morning we put our heads 
together and decided just what course should be taken. Meanwhile I 
was puzzled because I knew of no rule of court, no statute, or anyt hing 
else that said an attorney could not withdraw his appearance if the 
chent wished to terminate his services and hire other counsel. 

There is a rule of court which says that you can file an affidavit 
of bias and under certain circumstances, which requests that the 
case be assigned to another judge. We prepared such an affidavit 
of bias with supporting affidavits from the two clients and certifica- 
tions from Trescher and Levy and were prepared to file this if 
necessary. 
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In the meanwhile, Mr. Trescher had talked to Mr. McCracken, and 
Mr. McCracken said he thought that instead of Dilworth being there 
at 2 o’clock that day, I should be there since I was the one who talked 
to Judge McGranery in the first instance. I then called Mr. Me- 
Cracken and said I thought that would be a mistake, I didn’t see why 
I should be down in court because I felt that my presence would only 

cause an outburst by Judge McGranery, which would, of course, 
create unfavorable publicity in the newspapers for Fisher and Erlich. 

I thought in fairness to them we shouldn’t do anything that would 
prejudice their case either in the eyes of the public or the court. Mr. 

McCracken agreed with that after talking with Mr. Trescher, and 
the result was that Mr. Trescher and one of his associates appeared 
that day at 2 o'clock before Judge MeGranery, and it was left on 
this basis, that the appearance of Kohn and Levy would remain of 
record and that he would permit the McCracken firm to also enter 
their appearance and that they would go forward with the case. 

Mr. Sourwine. Who is “he”? 

Mr. Green. Judge McGranery. 

Mr. Sourwine. You mean that as a result of discussion in open 
court ¢ 

Mr. Green. Open court. 

Mr. Sourwine. It was agreed to leave Kohn 

Mr. Green. And Levy’s appearance of record. 

Mr. Sourwrne. And Levy’s appearance of record. They had al- 
ready filed a withdrawal, had they not? 

Mr. Green. In other words, the way it was done, they withdrew 
their withdrawal. 

Mr. Sourwrne. Were they present in court at this time ? 

Mr. Green. No; they were not. 

Mr. Sourwine. How could they withdraw a withdrawal in accord- 
ance with the agr eement, t hey were not authorized to? 

Mr. Green. Mr. Trescher was authorized to do whatever was neces- 
sary insofar as we were concerned. When he called us and said that 
was the basis that would be satisfactory to Judge MeGranery, Mr. 
Kohn withdrew his withdrawal and Kohn and Levy’s appearance 
remained as a matter of record. 

Also, prior to doing that, after further conference with Mr. 
Trescher, we had decided that it would be unwise to file the affidavit 
of bias, and that was never filed of record. 

Let’s see if there is anything else that this committee should know 
that I know. 

The CxHarrMan. What became of the case? 

Mr. Green. Well, Mr. Trescher can explain that better than I can. 
I believe that eventually the men pleaded guilty and were fined and 
one of the defendants drew a short jail sentence. 

Senator Henprickson. How short! 

Mr. Green. Two months. 

Senator Frreuson. I see an allegation is here. This is an affidavit 
of Michael Fisher ? 

Mr. Green. One of the defendants, ves. sir. 

Senator Frercuson. He said: 

I am further informed by Mr. Trescher that at the time Judge MeGranery 
declared that he refused to permit the firm of Dilworth, Paxson, Kalish and 
Green to withdraw from the case and, in fact, he ordered that Mr. Dilworth 
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personally appear before him on Monday, March 24, 1952, for the trial of the 
case. I am further advised that at that time Judge McGranery stated that he 
eonsidered Mr. Dilworth to be a dishonest, unprincipled, unethical, and dis- 
graceful lawyer. 

Did you hear that ? 

Mr. Green. No, sir. 

Senator F ERGUSON. Do you know where that came from? 

Mr. Green. I believe that that came from, in fact, I understand it 
came from Mr. Trescher. 

Senator Frercuson. It says at the top, I read the whole paragraph, 
“T am further informed by Mr. Trescher,” and then that is repeated 
in the paragraph. 

Mr. Green. Yes, sir. 

Senator Fercuson. Had you ever heard it before? 

Mr. Green. Oh, yes, before the affidavit was drawn? 

Senator Frercuson. Yes. 

Mr. Green. Yes. 

Senator Frerauson. Where did you hear it? 

Mr. Green. | heard it from Dilworth. 

The Cuamman. Who did Dilworth get it from? 

Senator Ferguson. Do you know? 

Mr. Green. I assume he got it from talking to Mr. Trescher after 
Mr. Trescher had been down to see Judge Me Graner y. I don’t know 
where else he could have gotten it. 

Mr. Sourwrne. Who prepared that affidavit? 

Mr. Green. That was prepared by Harold Kohn. 

Mr. Sourwine. That affidavit speaks of permitting the firm to with- 
draw. Would you say that indicated that Mr. Kohn felt that the ap- 
pearance had been entered for the firm ¢ 

Mr. Green. No; that was the attitude that Judge McGranery took. 

Mr. Sourwine. This is not Judge McGranery’s affidavit ? 

Mr. Green. No, but I think the 3 reason for that wording is because 
Judge McGranery also took the attitude that Dilworth was in this 
case, and he was going to keep him in it. 

The CHatrman. Is that sworn? 

Senator Fereuson. No; it is a blank. 

Mr. Green. This is a copy, Senator. 

Senator Frercuson. Was it ever signed and sworn to? 

Mr. Green. Yes, but it was not filed. 

Senator Fereuson. Do you know where the original is? 

Mr. Green. No, sir; I do not. Having been subpenaed last night 
about 12 o’clock, all I could do was to take the file and see what was 
in it. 

The CuarrMan. All right; any further questions / 

Senator O’Conor. Mr. Chairman. 

The CHarrMan. Senator O’Conor. 

Senator O’Conor. Mr. Green, returning to the occasion when you 
first went to see Judge McGranery on which occasion, if I understood 
your previous testimony correctly, the other Federal judge was 
present ¢ 

Mr. Green. Judge Welsh. 

Senator O’Conor. Who was the first one that suggested that Mr. 
Dilworth personally was to appear ? 

Mr. GREEN. Judge McGranery. 
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Senator O’Conor. Had there been any reference by anyone to his 
participation in the matter at all? 

Mr. Green. Yes; I thought you understood that Judge McGranery 
had said to me, “Will Dilw orth try thiscase?” I said, “He very likely 
may,” because Dilworth was our trial man. 

Senator O’Conor. I see. Was that the first mention of Mr. Dil- 
worth’s name / 

Mr. Green. Yes; I think it was. 

Senator Frereuson. | notice attached to this, Mr. Green, if I may 
call this to your attention, there is the certificate of counsel which I 
think is required by law ¢ 

Mr. Green. Right. 

Senator Fercuson. Under the place where the signature would be 
is Robert L. Trescher, and he certifies that— 
insofar as the facts set forth in each of said affidavits are within my personal 
knowledge, I hereby certify that they are true, and insofar as they are on 
information and belief, I believe them to be true. I hereby certify that the 
affidavit of Jacob C. Erlich, together with the affidavit of Richardson Dilworth, 
which it incorporates, has been made in good faith. 


That, I take for granted, is required by the statute ? 

Mr. Green. Yes. Let me explain, Senator, that Mr. Trescher 
did not sign this affidavit for the simple reason that morning it was 
decided not to use this procedure because he felt sure that he could 
work it out on an amicable basis with Judge McGranery. 

Senator Fercuson. Do you know whether he ever read these papers ? 

Mr. Green. That I can’t say. I don’t think he read them at that 
time because when I talked to him over the phone he said, “Well, don’t 
use any such tactics as that, I think it would be prejudicial to Fisher 
and Erlich, and I am sure that if you will leave it with me I can work 
it out on an amicable basis.” 

The CHarrman, Who was speaking ? 

Mr. Green. Trescher, 

Senator O’Conor. Mr. Green, was the final arrangement for the 
participation of the counsel jointly, was that entirely satisfactory to 
your firm ¢ 

Mr. Green. We felt we had no choice in the matter. We wanted to 
be out of the case and thought we should be. 

Se n itor O’Conor. Of course, you elected to be—that is, the firm 
did—by the filing of the withdrawals? 

Mr. Green. That is correct. 

Senator O’Conor. I am wondering whether or not in view of the 
subsequent developments you, together, decided that it was satisfac- 
tory and proceeded with the matter / 

Mr. Green. We were perfectly willing to follow Mr. Trescher’s 
recommendation, and when he said he felt that was the only way on 
which it could be arranged we concurred. 

Senator O’Conor. Apparently you did not feel that the interests of 
your clients were prejudiced ¢ 

Mr. Green. We weren't going to take any participation i» the case 
whatever. 

Senator O’Conor. You certainly would not have gone into the 
case in the actual trial of it if you thought the interests of your clients 
would be prejudiced ¢ 
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Mr. Green. We had made up our minds that we were finished with 
the case. The leaving of the appearance was at best a technicality as 
far as we were concerned. 

The CHarrman. Mr. Green, if my recollection serves me right, you 
have testified two ways on one subject; that is, when you first went 
into the chambers you stated that you mentioned the name of Dil- 
worth. In other words, that the feeling between Dilworth and the 
judge was so and so. A second time, right just recently, you said that 
it was Judge MeGranery who first me tioned Dilworth’s name. Which 
is correct ¢ 

Mr. Green, Let me repeat it. 

The CrarrmMan. Just as it occurred. 

Mr. Green. I don’t want confusion. I went in to see him, and |] 
said, “Jim, you remember several years ago I came down to see you 
when we had the Woolworth case listed be fore you, and I asked you to 
step out of the case and assign it to another judge?” 

He said, “Yes, I remember it 

I said, “Now on Monday the 24th there are two cases on your list 
where we are representing the defendants.’ 

He said, “Is Dilworth going to try those cases 

I said, “He very likely “will because he is our tr li ‘ial man.’ 

The CuHarrman. Did you not first say that you mentioned to him the 
feeling that existed between himself and Dilworth / 

Mr. “GREE n. Oh, yes. 

The Carman. Did you not testify to that here today / 

Mr. GREEN. Definitely. 

The Cuamman. That is what I wanted to straighten out. 

Mr. Green. Yes. 

Mr. Sourwine. Mr. Green, when you first recounted this story, you 
said that the judge had asked you who was going to try the case, 
and you said Dilworth was. 

Mr. Green. I said “very likely was.” 

Mr. Sourwine. Was the form of his question such that he used the 
word “Dilworth” in asking that question, or did he say who Was going 
to try it and you said, “I think Dilworth probably will” 

Mr. Green. He said, “Who is going to try this case?” 

Mr. Sourwine. He did not then ask you, “Is Dilworth going to try 
this case?” 

Mr. Green. No; I don’t think he did. 

Mr. Sourwine. You testified to that twice, and the chairman wanted 
to have it straight. 

Mr. Green. I am sorry, I didn’t want to have it confused. What 
he said to me was “Who is going to try this case?” and I said, “Dil 
worth probably will.” 

Senator Macnuson. Was Dilworth at that time the district 
attorney ¢ 

Mr. Green. Yes. 

Senator Magnuson. You suggested that he was going to defend 
a criminal case in Federal court? Is that a practice in Philadelphia $ 

Mr. Green. Yes; the district attorney in Philadelphia ts a county 
office. 

Senator Maanuson. I understand, but he was going to defend a 
defendant in Federal court in a criminal case / 
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Mr. Green. He might have tried it. It has been done in the past. 

Senator Magnuson, There is no rule of ethics in the Bar Associa- 
tion against that? 

Mr. Green. Not that I know of. 

Senator Magnuson. Not against the Pennsylvania law? 

Mr. Green. No. 

Senator Frereuson. This was a Federal crime, as I understand it? 

Mr. Green. Yes. 

Senator Magnuson. He was the county district attorney and sug- 
gested that he try and defend in the Federal court. 

Senator Smiru. Mr. Green, at that time you and Judge McGranery 
were friends, were you not ? 

Mr. Green. I had known the judge for a long while. 

Senator Smira. You were on good terms with Judge McGranery ? 

Mr. Green. Yes. 

Senator Smiru. When he made the reference wishing that Dilworth 
trv the case, did you have any idea whether or not Judge McGranery 
might wish to take that opportunity of showing Mr. Dilworth that 
he had no animosity against him and that he would try the case 
fairly? 

Mr. Green. You are asking me my opinion? 

Senator Smiru. Yes, I wes wondering whether that might have 
been, JudgeMcGranery might have been of a ver y forgiving nature 
and might have felt that Mr. Dilworth felt hard against him, “Now 
I will demonstrate that I will try this case fairly with him in my 
court” 

Mr. Gur EN. I don’t think anyone hearing the manner in which he 

said it would have gotten that impression. 

Senator Smiru. You do not think so? 

Mr. Green. No. 

Senator Fercuson. Did you leave the room with that impression ? 

Mr. Green. I did not. 

Senator Frereuson. What was your impression when yeu left the 
room? What did he mean? 

Mr. Green. My impression was that he had a motive in trying to 
insist that Dilworth try the case with the thought that he would 
make it as difficult for him as he possibly could. I felt that his sub- 
sequent attitude in insisting that we stay in the case and repeating 
again his statement that Dilworth had to try it was a rather clear 
indication. 

Senator Frrecvson. When these men plead guilty, nolo contendere, 
was Dilworth in the courtroom ? 

Mr. Green. No, he was not. 

Senator Frreuson. Were you? 

Mr. Green. No. 

Senator Fercuson. Were any members of your firm in the court- 
room ? 

Mr. Green. They were not as far as I know. 

Senator Frrevson. You really dropped out of the case as far as the 
defendants were concerned ? 

Mr. Green. Completely. We thought we were entirely finished 
with it. 

Senator Fercuson. Then while your appearances still remained in 
the file, the other firm appeared and did the work in the case? 





NOMINATION OF JAMES P. McGRANERY 189 


Mr. Green. They handled it completely. We had nothing to do 
with it. 

Senator O’Conor. Are there any further questions, gentlemen? 

Senator Magnuson. Mr. Green, would you think it unusual for a 
Federal judge, not Mr. McGranery, but a Federal judge, to have a 
notice of appearance from one group of attorneys to represent a de- 
fendant and then another counsel comes in to represent a defendant, 
for the judge to ask them what the reason was or to inquire as to 
why one withdraws? Would you think that unusual for a Federal 
judge? 

Mr. Green. It is unusual in our practice, yes. If the client feels 
that he wants to change counsel, I have never known of an instance 
where it wasn’t just automatic. You filed your withdrawal, and the 
other man filed his entry, and that is all nore was to it. 

Senator Magnuson. You never knew of a case where judges in- 
quired as to why there was a change of somndll d 

Mr. Green. No, not that I know of. 

Senator Magnuson. Particularly in a criminal case? 

Mr. Green. I am not a criminal lawyer. 

Senator Magnuson. How long would this case have taken to try é 

Mr. Green. Probably anywhere from 1 to 2 days. 

Senator Magnuson. A short case? 

Mr. Green. I would think so, yes. 

Senator Magnuson. I was just wondering how long the district at- 
torney could be absent from his official duties in trying the case. 

Senator Henprickson. Does not your law require the judge of a 
court to approve a withdrawal ? 

Mr. Green. No, I don’t think so. 

Senator Henprickson. In criminal cases? 

Mr. Green. Of course, if you would try to withdraw immediately 
for example, after the case is called for trying, sure, the court would 
have to approve it because then the question would be was the de- 
fendant adequately represented. 

Senator Henprickson. That is the point I wanted to make. 

Mr. Green. Yes. 

Senator Smiru. Then the question might arise whether or not that 
Was a maneuver to delay the case ¢ 

Mr. Green. Sure, that could arise. 

Senator Smirn. In that event the court might refuse to let counsel 
withdraw if you had entered upon trial of case ? 

Mr. Green. I suppose that would be within the court’s discretion, 
yes. 

Senator O’Conor. Senator Ferguson ? 

Senator Frreuson. Mr. Chairman, I have copies of two letters, and 
I ask that they be made part of the record. 

Senator O’Conor. They will be placed in the record. 

Senator Ferauson. Those are copies of the letters that your office 
sent in the regular course to Judge MeGranery ? 

Mr. Green. Yes, they are taken from our file. 

Senator Fercuson. Do you have any other than those two? 

Mr. Green. No, sir. 


99786—52——13 





190 NOMINATION OF JAMES P. McGRANERY 


Senator Frrauson. Do you know whether there are any others in 
the record ? 

Mr. Sourwtne. Sir, the record has been received in response to the 
committee’s request, but he arrived here just a few moments before the 
hearing, and it has not been examined. 

Might I ask if these are being offered for the record, would you 
identify those by the date and addressee ? 

Mr. Green. The two letters are dated, the first one, June 28, 1948, 
addressed to the Hon. James P. MeGranery. The second letter is 
dated September 8, 1948, addressed to Denis O’L. Cohalan. 

Mr. Sourwine. What you are holding in your hands are carbon 
copies ¢ 

Mr. Green. These are carbon copies taken from our oflice file. 

Mr. Sourwine. They are unsigned? 

Mr. Green. They are unsigned. 

Mr. Sourwrxe. Whose signatures appeared on the originals, do 
you know ? 

Mr. Green. Richardson Dilworth. 

Senator Ferguson. One is apparently to a correspondent in New 
York City, and the other to the judge himself ? 

Mr. Green. Yes. 

Senator Fereuson. You have a corresponding lawyer ¢ 

Mr. Green. Mr. Cohalan came into this case, and as a matter of fact, 
the first person he talked to was me. I do not know that he was the 
one who originated it as counsel for the Clan-Na-Gael in New York. 

The CHAIRMAN. Senator Langer? 

Senator Lancer. How do the attorneys divide the fee in a case where 
one withdraws? 

Mr. Green. We charged no fee. We left that up to Montgomery, 
McCracken, Walker & Rhoads, and it was their case so far as we were 
concerned from then on. 

Senator Lancer. I mean this Dilworth c pars 

Mr. Green. The Fisher and Erlich case ? 

Senator LANGER. Yes. 

Mr. Green. That is correct. 

Senator Smirn. Was there something in the press? I note in the 
letter of September 8, 1948 where you say, “Needless to say, the Judge's 
attitude did not make much of a hit with the press generally.” Was 
there something in the press about this? 

Mr. Green. Yes, there were stories in the press. “Needless to say”— 
in other words, the idea of a Federal judge being sued in his own 
court was unique. 

Senator Fereuson. You mean inthe district court ? 

Mr. Green. In the district court. 

Senator Ferevson. Not his particular court ? 

Mr. Green. He is in district court. Judge Kennedy was sent in 
specially to try the case. 

Senator Fereuson. From what district is he? 

Mr. Green. He comes from Wyoming. 

The CHarrMan. It might be in order to request who is filing or in- 

troducing the letters. 

Mr. Green. These are produced by Mr. Dilworth, I believe at the 
request of Senator Ferguson. 
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Senator Frravuson. I asked them for them because [ thought they 
were part of the file. te 

The CHamman. They will be admitted and marked at this point in 
the record. 

(The letters referred to follow :) 


JUNE 28, 1948. 
Hon, JAMES P, MCGRANERY, 
2110 United States Courthouse, 
Philadelphia 7, Pa. 


Drak JUDGE MOGRANERY: There has been referred to us by Denis O. Cohalan, 
Esq., of New York, who represents a chapter of the Clan Na-Guael, a Claim against 
you in the sum of $5,000, 

We have not only examined the documents given to us by Mr. Cohalan, but 
have also gone into the facts very carefully, and it seems clear to us that there 
is due by you to the chapter of the Clan Na-Guel represented by Mr. Cohalan, the 
sum of $5,000, plus interest. 

If vou would care to discuss the claim with us we would be glad to make ; 
appointment with you at your convenience. 

Very truly yours, 


Re: Brislane v. leGranery 


DENIS O'L, COHALAN, Esq.., 
369 Lexington Avenue, 
New-York 17, N.Y. 

Drak Mr. COHALAN: Suit Was commenced and service made on Judge MeGrai 
ery on August 31. 

The judge promptly closeted himself from the newspaper reporters and refused 
to make any comment. The following day, in his usual high-class and ethiea 
fashion, he came out and denounced the suit as groundless, stated that 11 other 
lawyers had refused to handle it, as it has no basis, and stated he had a complet 
defense. 

The judge then indicated his only defense was that the plaintiff had no right 
to sue, on the ground Clan Na-Gael was not a legal entity. 

Needless to say, the judge's attitude did not make much of a hit with the 
press generally. On Sunday one of the papers carried quite a long story on Mr 
Neun Russell's activities and the reporter who wrote up the story had very 
obviously talked to MeGranery, for in the course of the article he stated that 
MeGarrity’s friends obtained the money which was put up, not the clan, and that 
MecGarrity bad instructed MceGranery to retain the money as compensation for 
the services he had rendered to Sean Russell 

Just as soon as the matter is at issue we intend to bring the good judge in for 
oral examination, and in view of what he has done, it is our present intention 
to let each of the newspapers kuow the time and place. I shall also give you 
nimple notice. 

Very truly yours, 


The Cratrman. Are there any further questions, gentlemen ? 

If not, the witness will be excused, and we are grateful to you. Mr. 
Green. 

Mr. Green. Thank vou for hearing me so promptly. 

The Cuarmman. The next witness is Robert Trescher. 

Will you raise your right hand and be sworn ¢ 

Do you solemly swear that the testimony you are about to give 
before the Judiciary Committee of the United States Senate will be 
the truth, the whole truth, and nothing but the truth. so help vou God / 

Mr. Trescuer. I do. 
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TESTIMONY OF ROBERT L. TRESCHER, AMBLER, PA. 


The Cuairman. Will you please give your name and address ¢ 

Mr. Trescuer. My name is Robert L. Trescher. 

The CuarrMan. Spelled 'T-r-e-s-c-h-e-r-? 

Mr. Trescurr. That is right. 

The Cuamman. Your address, please ? 

Mr. Trescuer. Skipback Pike, Ambler, Pa. 

The CHatrmMan. You are a member of the bar? 

Mr. Trescner. [ am; Philadelphia bar. 

The CuarrMan. And associated with what firm ? 

Mr. Trescuer. I am a partner in the firm of Montgomery, Me- 
Cracken, Walker & Rhoads. 

The Cramman. You are aware, Mr. Trescher, of the reason for your 
being subpenaed? You do appear here under subpena ? 

Mr. Trescuer. I do. 

The CHamrMan. The committee would be grateful if you then would 
proceed to state the facts in connection with this particular issue. 

Mr. Trescuer. I presume that I am here to testify in connection 
with my part in the two cases brought by the United States Govern- 
ment against Fischer and Erlich; they are tax-fraud cases. 

I first heard about these cases on Friday, March 14, when a fellow 
lawyer and an old friend of mine, Harold Kohn, a partner in the 
firm of Dilworth, Paxson, Kalish & Green, called me and asked 
whether our firm defended people who were charged with tax offenses 
and whether we would consider taking a case over from that firm. 

I told him that I personally had had no experience in the field but 
that I would inquire from our tax department and some of the others 
whether we had sufficient experience to qualify us to do that type of 
work and that I would call him back. 

I made those inquiries and found that we had represented men who 
were similarly charged, and I called Mr. Kohn on Monday, March 15, 
to tell him that we would be glad to discuss the matter further. I 
suggested that he and whoever else in the firm wanted to meet with us 
come to our office at the earliest convenience and talk it over with Mr. 
McCracken and myself. 

Mr. McCracken is the senior member of our firm. 

It was at about noon Tuesday, March 18, when Mr. Kohn and his 
partner, Mr. Sutton, who had worked on the case, came over to confer 
with Mr. McCracken and me. They told us a little bit more about it. 
They told us that Fisher and Erlich had absolutely clean records as 
businessmen except for this one mistake ; that they h: ad been ver y active 
in charitable and religious work. They told us something more of 
the case, and we concluded that it was a case in which we could very 
properly participate. 

They also mentioned the fact that one of the reasons they wanted 
to have another office take the case over was that they felt these people 
might be prejudiced by reason of the hostility that had existed paaen 
Judge McGranery and Mr. Dilworth and we felt that that was a 
further reason for their needing proper representation and ee we 
should take it over; that it was our duty as lawyers to take it over 

We agreed that we would but that we wanted to talk it over with 
Fisher and Erlich. Mr. Dean from my office and myself then con- 
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ferred with Mr. Sutton, Mr. 
noon of Tuesday, March 18. 

The CHairman. Had you handled cases for the Dilworth firm 
before ? 

Mr. Green. No, so far as I know this was the first case in which 
they asked us to participate with them. 

After talking with the two defendants we definitely decided that 
we would represent them, and we also agreed at that time that the 
proper procedure would be for Mr. Kohn and Mr. Levy, who had 
entered their appearance for Mr. Fisher and Mr. Erlich, to file with 
drawal of appéarance and for someone in our office to file an appear 
ance in substitution for theirs. We agreed that the person who should 
be the most active in the representation from our office would be Mr 
Stephen Dean, a tax partner. 

As a consequence of that decision I prepared an entry of appearance 
for Mr. Dean. Mr. Dean was actually on vacation at the time, and 
as is our custom, one of the partners signed for him. I took the with 
drawal of the Kohn and Levy appearance together with the entry of 
Mr. Dean’s appearance down to the clerk of the Federal district court 
late on the morning of Wednesday, March 19, and lodged them with 
the clerk. 

Senator Ferevson. You have two papers then, one a withdrawal and 
the other an appearance / 

Mr. Trescuer. That is correct, sir. 

Mr. Sourwine. Do you use that phrase “lodged them with the clerk” 
for any technical reason? You mean you filed them with the clerk ? 

Mr. Trescner. I use the word “lodged” in a technical sense because. 
as things worked out, we had a conference with Judge McGranery in 
which he raised the question of the propriety of withdrawal of ‘Mr. 
Kohn and Mr. Levy’s appearances, and as a consequence of that I felt 
that I should withdraw the withdrawal, and I succeeded in doing so be- 
fore the clerk had docketed the withdrawal so that I used “lodged” in 
a somewhat different sense from the word “filed.” I feel that “tiled” 
carriers With it the connotation of carrying it on the docket. 

Mr. Sourwine. Had you intended that there would be anything 
tentative about it at the time you handed it to the clerk or his deputy ¢ 

Mr. Trescuer. No, sir. 

Mr. Sourwine. Did you do or fail to do anything at that time which 
would have set this instance off from a normal case of filing a with- 
drawal and appearance ¢ 

Mr. Trescuer. I am not certain just what the law is on the question 
of the right to withdraw the appearance of an attorney under these 
circumstances. I have never researched the point. My opinion, with- 
out the benefit of research, is that it is discretionary with the court to 
permit or deny the withdrawal of an appearance under some circum- 
stances, 

Senator Frrevson. Mr. Trescher, had this case been assigned to 
Judge McGranery as the judge for trial ¢ 

Mr. Trescuer. It had. Well, let me explain that, too. Judge Me- 
Granery had charge of the trial dist of the criminal trial list, and it is 
my understanding that he in turn could have either retained the case 
or assigned it to some other judge for trial. 

Senator Frrevson. How many district judges have you in that 
circuit, in that district ¢ 


Fisher, and Mr. Erlich that same after- 
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Mr. TrRescuEr. Seven. 

Senator Frreuson. So that he had the assigning of the docket ¢ 

Mr. Trescnuer. That is correct. 

Senator Frrevson. And the case had not actually been assigned, 
had it, or had it? 

Mr. Trescuer. Well, it was within Judge McGranery’s control, but 
I believe that he could have assigned it to other judges or retained it 
himself. I am not an expert on criminal law, and Mr. Gleeson can 
give you a better answer to that than I; that is, he could give a more 
authoritative answer. 

Senator Frrcuson. You took these to the clerk of the court and 
handed them to the clerk of the court in the regular course of business ¢ 

Mr. Trescuer. That is correct. 

Senator Ferguson. Then what happened ‘ 

Mr. Trescuer. After filing— 

Senator Fereuson. After handing them in to the clerk? 

Mr. Trescuer. After handing them in to the clerk, I then went to 
see Judge MeGranery in company with one of my partners, Russell 
Phillips, to ask Judge McGranery for postponement of the case and 
also to inform him that we had just come into the case and that we 
had just filed a withdrawal of the appearance of Mr. Kohn and Mr. 
Levy. 

Senator Frereuson. And did you tell him that you had filed your 
own appearance ¢ 

Mr. Trescuer. Yes, sir; I did. 

Senator Frreuson. What happened / 

Mr. Trescuer. Well, what happened is this: Judge McGranery 
said that he could not grant us the postponement of the trial. He also 
said that he could not permit the withdrawal of the appearance of 
Mr. Kohn and Mr. Levy without a showing of cause. He then went 
into a history of the case. He pointed out that a couple of years ago 
Mr. Green, a partner of Mr. Dilworth’s and Mr. Kohn and Mr. Levy, 
had inquired whether Judge McGranery would assign a civil case to 
another judge for the reason that Mr. Dilworth was planning to repre- 
sent one of the parties and he said that on that occasion he had as- 
signed the case to another court, to another judge. 

He said that about a week ago—that is, a week before the conference 
which I am now discussing—Mr. Green had come to him again and 
represented to him that in these Fisher and Erlich cases Richardson 
Dilworth was planning to defend these two men, and he asked whether 
on that basis Judge MceGranery would again assign the cases to 
another judge rather than hear the case himself. He told us that he 
refused that request of Mr. Green’s., He said that, “I now feel that I 
cannot grant you this postponement that you request.” He said, “Fur- 
thermore, I want a showing of cause why the withdrawal of Mr. 
Kohn and Mr. Levy’s appearance should be allowed because of the 
short time that will expire before the time that is actually set for the 
trial.” 

The trial was set for about 4 or 5 days hence. Because of that time 
element he felt, as I understood his statement, that there should be 
a showing of cause why that office should withdraw. He also pointed 
out that Mr. Green had represented that Mr. Dilworth was going to 
defend these two men, and he felt it was time that there be some 
explanation why Mr. Dilworth should be prosecuting cases in city 
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hall, the county courts, and defending people in criminal cases in the 
Federal courts. 

As a consequence of that conversation he instructed me to have Mr. 
Dilworth appear the following day at 2 p. m. to give this explanation 
of these two factors. That evening | did talk to Mr. Kohn, I talked 
to Mr. Sutton, I believe—I am not so positive of that. I did talk to 
Mr. Green. 

The following morning I talked, possibly it was the same night, I 
talked to Mr. Dilworth. The following morning we had another series 
of conferences with Mr. Sutton and Mr. Green. As a consequence of 
these conferences we felt that our overriding and paramount objective 
in this case was to spare the two defendants from a lot of publicity. 
They were businessmen. I don’t want to give a sob story on behalf of 
these two defendants, but we felt they deserved protection as to 
publicity. 

Senator Fereuson. Were you not fearful as a lawyer that their 
rights might be prejudiced ? 

Mr. Trescuer. No; I had no serious concern about that. 

Senator Frercuson. Was it a matter where you would have a jury 
trial ? 

Mr. Trescuer. It was. 

Senator Fercuson. Would publicity have affected a jury trial / 

Mr. Trescuer. [ wasn’t thinking so much of the effect of publicity 
on a jury trial as I was the effect of publicity on their reputations. 

Senator Fereuson. Do you know whether or not Dilworth ever 
went to see the judge as he ordered you to have him appear é 

Mr. Trescuer. So far as I know he did not. I think that was the 
result of the conferences that I had with Mr. Sutton and Mr. Green 
on the morning of Thursday, March 20. We felt that any appearance 
by Mr. Dilworth down there would necessarily result in considerable 
publicity which would necessarily have effect on the defendants. Our 
paramount interest was the protection of the defendants. I think it 
was I who suggested that a nice solution to this problem would be to 
simply leave Mr. Kohn and Mr. Levy’s appearance in and have Mr. 
Dean also appear on behalf of these defendants and have the counsel 
work the problem out jointly, which is what we did. 

Senator Macnuson. Have them plead guilty ¢ 

Mr. Trescuer. We didn't do that. 

Senator Frreuson. You did not have them plead guilty ‘ 

Senator MaGnuson. Somebody did. 

Mr. Trescuer. No; we didn't. 

Senator Magnuson. Somebody did. 

Mr. Trescuer. Nolo contendere. 

Senator Frereuson. Did you see the affidavits of the two defendants 
to obtain another judge ¢ 

Mr. Trescuer. Those affidavits were prepared on the morning of 
Thursday, March 20, and I did not participate in their preparation. 
Mr. Sutton told me that he had the affidavits, and he pointed to them 
and said, “These are the affidavits of bias and prejudice.” I made it 
crystal clear to him that I would not participate in the filing of such 
affidavits, and I didn’t even read them. I did not read them until 
roughly 3 weeks later. 

Senator Fercuson. Did you hear the statement that I read from the 
affidavits ? 
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Mr. Trescuer. Yes; I was here. I think you read more than one 
statement. 

Senator Fercuson. I read a paragraph. 

Mr. Trescuer. Yes. Well, 1 think 1 know which one you referred 
to. 

Senator Frrcuson. I want to know whether or not that is a fact or 
is not a fact. 

Mr. Trescuer. You mean you want to know 

Senator Fercuson. Your remarks to Dilworth. 

Mr. Trescuer. | wouldn’t agree with the precise phraseology con- 
tained in the affidavits. 

Senator Frercuson. What is your judgment ? 

Mr. Trescuer. My judgment is that Judge McGranery expressed 
hostility to Mr. Dilworth. He said that he felt he lacked integrity ; 
that his thinking processes were distorted, and that he didn’t want 
him—that he had at one time at least told him that he didn’t want 
him—to try any cases in his courtroom. But I would not go along 
with the precise language. 

Senator Fercuson. The exact language. Would you say that that 
was the substance / 

Mr. Trescner. I think the affidavit puts it somewhat stronger 
than it actually was: that is a matter of shading. 

The Cuatrrman. Any further questions? 

Senator Frrevson. Would you get the affidavit for Senator 
O’Conor ¢ 

Mr. Trescuer. I have a copy of it. Mr. Green gave me a copy on the 
way down here today. 

The CHarrman. A continuance of the trial was desired, I take it? 

Mr. Trescurer. Yes; we wanted a continuance in order to have more 
time to prepare. 

The CHatrmMan. All of the parties wanted a continuance. The de- 
fendants themselves wanted a continuance / 

Mr. Trescuer. The defendants wanted a continuance, but Mr. 
Bowen from the United States attorney’s office did not want a con- 
tinuance, he had subpenaed his witness. Mr. Bowen told us at that 
conference on March 19 when we asked for a postponement in the 
presence of the Judge, of course, that he had subpenaed something like 
50 witnesses for the trial and that he was ready to go. 

Senator Lancer. Fifty witnesses / 

Mr. Trescuer. Something like that. 

Senator Magnuson. That would take more than 2 or 3 days, would 
it not ¢ 

Mr. Trescuer. In my judgment it would take considerably more 
than that. 

The CuHarrmMan. Have you had much experience in crim- 
inal practice ? 

Mr. Trescuer. Very little. 

Senator Frrevson. When was this case actually tried as far as it 
was tried? 

Mr. Trescuer. This case was scheduled for trial on March 24, at 
which time I presented a motion to dismiss the first count in each 
indictment on the legal ground that the count had been barred by the 
statute of limitations, and at that same time I changed the plea, or 
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my clients changed their pleas, on the second and third counts from 
not guilty to nolo contendere. 

Senator Langer. | was interested in Senator Ferguson's previous 
question. How long had that been pending ? 

Mr. Trescurr. The indictments were dated February 15, they were 
arraigned. 

Senator Lancer. What year? 

Mr. Trescuer. February 1952. They were arraigned March 23, 
1952. The trials were scheduled for March 24, 1952 

Senator Frercuson. Was that the customary length of time for crim 
inal cases to be pending in criminal court. in Phil: ide ‘Iphia ? 

Mr. Trescuer. I have had too little experience to answer that. 

Senator Fereuson. I wonder whether Mr. Green could answer that ? 

Mr. Green. No, sir: I couldn't answer that either. Perhaps Mr. 
Gleeson could. 

Senator Frrcuson. Mr. Gleeson, could you answer that 4 

Mr. Gierson. Yes, Senator, 

Senator Frreuson. Is that the customary time / 

Mr. Guierson. There is no customary time. We try to — of 
our cases as promptly as we can, particularly in income tax cases 

Senator Frreuson. Is that because of what has been going on down 
here ? 

Mr. Guireson. That has always been the case and our record will 
substantiate that. 

The CuHairman. Will you kindly state your name, Mr. Gleeson, 
for the record ¢ 

Mr. Grierson. Gerald A. Gleeson. 

The CuarrmMan. Your official position ¢ 

Mr. Guirrson. United States attorney, eastern district of Pennsyl- 
vania. 

Senator Frreuson. Did you hear yesterday when somebody said 
they sent down many cases to be tried because of what did happen 
down here ? 

Mr. Gurrson. No, Senator, I am a stranger to these proceedings. 
I had no idea I would be here until 9:30 this morning. 

The CuarrMan. Those who have had experience in criminal cases 
will remember that it is not an unfamiliar practice to switch attorneys 
just on the threshold of atrial. It is an old practice, and courts permit 
it. It is something that must be looked into, and there must be good 
reason for it because by switching attorneys they immediately have a 
good ground for a continuance. That is not an unfamiliar practice to 
those who have had experience in criminal trials. 

Senator Ferauson. Were you prepared to go ahead notwithstand- 
ing the fact that the judge would not recognize your appearance and 
give you no continuance ¢ 

Mr. Trescuer. The judge at no time took the position that he would 
not recognize our appearance. 

Senator Fercuson. What was it / 

Mr. Trescuer. He always agreed that he would recognize the ap- 
pearance of our firm. The only question was whether he would rec- 
ognize the withdrawal of the other firm. 

Senator Frrauson. Did he recognize the withdrawal ? 

Mr. Trescuer. Ultimately that issue was eliminated by—— 

The Cuamman. Withdrawing the withdrawal? 
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Mr. Trescuer. Withdrawing the withdrawal, which was satisfac- 
tory to Judge McGranery. 

Senator Ferguson. So he made them continue in the case as far as 
withdrawing their appearance / 

Mr. ‘Trescuer. It was I who appeared before — McGranery 
and suggested that we withdraw the withdrawal, s T hardly think 
you could say that he forced it. 

Senator Ferevson. I am wondering how you had two appearances 
then in the case? You had an appearance, and the other people ‘ 

Mr. Trescuer. You can have as many appearances as you want. 

Senator Frrauson. You can? 

Mr. Trescuer. I think | am safe in saying that. 

Senator Frerauson. After a man appears in the case another man 
can go over and file an appearance / 

Mr. Trescuer. That is not at all uncommon. 

Senator Lancer. In Philadelphia / 

Mr. Trescuer. It is quite common because frequently you will find 
that one person will appear in a case, he will have prepared the plead- 
ings, but when it comes up to the time of trial he for some reason wants 
to get somebody with more experience, and he calls another lawyer in, 
and the second lawyer will enter his appearance. Sometimes as it 
goes on to appeal you get a third and fourth lawyers. 

Senator Frreuson. And not withdraw ? 

Mr. Trescuer. And not withdraw. 

Senator Lancer. It depends on how tough the case is as to how many 
lawyers ¢ 

Mr. Trescuer. That is correct. 

Senator Smirn. Sometimes it depends on the other side. If they 
get counsel, you get counsel. 

Senator Frreuson. Of course, there is a difference when you enter 
an appearance of counsel. 

Senator O’Conor. The particular portion of the affidavit to which 
reference was made I should like to read, and I do understand that 
you have some comment with regard to whether or not it conforms 
exactly to your recollection / 

Mr. Trescner. That is right, and may I also say that I have never 
seen that affidavit prepared for my signture. 

Senator O'Conor. The text follows, and this is an affidavit to be 
executed and apparently relying upon alleged statements by you. 

I am further informed by Mr. Trescher that at that time Judge McGranery 
declared that he refused to permit the firm of Dilworth, Paxson, Kalish, and 
Green to withdraw from the case, and, in fact, he ordered that Mr. Dilworth 
personally appear before him on Monday, March 24, 1952, for the trial of the 
case. I am further advised that at that time Judge McGranery stated that he 
considered Mr. Dilworth to be a dishonest, unprincipled, unethical, and dis- 
graceful lawyer. 

Are we to understand that that was not the case ? 

Mr. Trescurr. Not precisely the case, and I think I have already 
explained it, but may I briefly recapitulate. On the ne of the 
withdrawal of the appearance of Mr. Kohn and Mr. Levy, I don’t be- 
lieve Judge MeGranery made a flat decision that they could not with- 
draw. It was that they could not withdraw without a showing of 
proper cause. In connection with the statement that Dilworth was 
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ordered to appear there and explain, that is correct. He did ask me 
to produce Mr. Dilworth to come down and explain why, after it 
had been represented that he, Dilworth, was going to defend these 
two men, he waschanging his mind and not going to do so. 

As to the use of those four words, I think they are a little stronger 
than the words that Judge McGranery used, but he did express hostil- 
ity to Mr. Dilworth. 

Senator O’Conor. I see. 

Senator Smiru. Up to that time did you have any suspicion that 
there was any hostility between Judge McGranery and Mr. Dilworth ¢ 

Mr. Trescuer. Yes, because I had read about the Clan-Na-Gael 
case. Asa matter of fact, my senior partner, Mr. MeCracken, repre 
sented the judge in that case. 

The Cuatrman. Any further questions / 

Mr. Trescurr. There is one other item I would like to straighten 
out here. 

The CiairmMan. Very well. 

Mr. Trescurr. Although the trial was scheduled for Monday, 
March 24, at that time I presented a motion to dismiss the first counts 
in each of the indictments on the grounds that they were barred 
by the statute of limitations, and largely on the strength of that 
motion Judge MeGranery continued these cases to the trial list which 

came up some time in April to give us further time to prepare the law 

on those points. Although he initially decided against me on my 
motions, I ultimately submitted a full statement of law on the sub 
ject, and he reversed himself and decided in my favor, so he did file 
an opinion on Tuesday, April 15, sustaining my motions, and then 
on Tuesday, April 22, he held a hearing upon the sentencing of these 
two men, at which time we presented a very considerable amount of 
character evidence and considerable medical testimony. 

Senator Ferguson. When did you enter the plea of nolo contendere 

Mr. Trescuer. | entered the ‘plea of nolo contendere on the date 
when the cases were initially scheduled for trial, which was Monday. 
March 24. 

Senator Henprickson. Mr. Chairman? 

The CuairmmMan. Senator Hendrickson. 

Senator Henprickson. Was this feud or difference, call it what you 
please, between Judge MeGranery and Mr. Dilworth common 
knowledge ¢ 

Mr. Trescurr. Well, it was widely public ized in the newspapers of 
general circulation in Philadelphia. To that extent it was common 
knowledge. 

Senator Henprickson. Thank you. 

The Cuairman. All right, thank you, Mr. Trescher. 

Mr. Trescurr. Thank you. 

The Cuatrman. United States Attorney Gleeson is present here. 
Will you come forward and be sworn? 

Do you sole mnly swear that the testimony you are about to give 
before the Judiciary Committee of the United States Senate will be 
the truth, the whole truth, and nothing but the truth, so help you God ¢ 

Mr. Guierson. I do. 
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TESTIMONY OF GERALD A. GLEESON, UNITED STATES ATTORNEY, 
EASTERN DISTRICT OF PENNSYLVANIA, PHILADELPHIA, PA. 


The Cuarrman. You have already stated your name and your offi- 
cial position. j : 

Mr. Guierson. Yes, sir. 

The Cramman. Isthere any statement you wish to make with refer- 
ence to the nominee / 

Mr. Gierson. Well, Senator, I certainly unqualifiedly recommend 
his approval by this « -ommittee and his approval by the United States 
Senate. 

Senator Frrcuson. You have tried cases in his court ? 

Mr. Gurrson. Yes, Senator. 

Senator Frreuson. Are you familiar with the four cases that have 
been cited here that the judge has been reversed in on some funda- 
mental principles of criminal law? 

Mr. Gierson. Senator, let me answer you in this way: If you 
would talk about a particular case I could testify better because I 
have had no opportunity at all to look at my files. I just came from 
my home to the train, and the train arrived an hour and 20 minutes 
late. and I arrived here as soon as I possibly could. 

Senator Fercuson. Are you familiar with the case where the judge 
had charged the jury that in criminal cases it was suflicient if the proof 
proved him guilty by a pre ponderance of the evidence, and then when 
that was called to his attention, he charged them that it was beyond 
a reasonable doubt? Then at the close of the charge he indicated 
that beyond a reasonable doubt and preponderance of the evidence was 
the same thing? Are you familiar with that case? 

Mr. Gureson. I don't recall that, but I suggest that it might have 
been in the first couple of vears of his tenure on the bench. 

Senator Frrevson. Had he not been an attorney general for 3 
vears down here in Washington before he went on the bench / 

Mr. Guerson. He had been an assistant to the Attorney General. 

Senator Frreuson. Yes. That is a fundamental, that there is ¢ 
distinction between preponderance of the evidence and beyond ¢ 
reasonable doubt ? 

Mr. GLEESON. That is right, that is fundamental. 

Senator Fereuson. Are you familiar with the case where he 
charged the jury about a man taking the witness stand, that they 
would consider that fact, where the defendant refuses to take the 
stand? Are you familiar with that case? 

Mr. Gierson. No, sir. 

Senator Frrevuson. That is a fundamental principle of criminal 
law, is it not, that you cannot use that against a man? 

Mr. Gireson. The fact that the defendant does not take the witness 
stand, no inference can be drawn against him by the jury; that is 
correct. 

Senator Frerauson. Are you familiar with the case where he made 
it a condition that a man remain on bond and agreement by counsel 
that he, the defendant who had taken the witness stand and being 
cross-examined, could not confer with his counsel during an 18-hour 
recess / 

Mr. Guierson. I am familiar with that case, Senator, and I would 
like to say something about that. 
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Senator Frereuson. I would like to have your opinion on it. 

Mr. Girrson. You want to recollect this in connection with the 
trial of criminal cases. Defense counsel has his opportunity to pre- 
pare his case. The case goes on a day, 2, 3, 4, 5 days, Government 
testimony. He has all of that opportunity to prepare his case, prepare 
his defense. 

Now, then, when a witness, a defendant, gets on the witness stand 
and has testified in direct examination, if his counsel, when cross- 
examination begins, wants to have a recess so he can confer with his 
client, perhaps the cross-examination is not going as well as he hoped 
it would, that would certainly be denied to defense counsel. 

Now, it so happened that in this particular case a recess came at the 
end of the day by virtue of the fact that the clock ran out. 

Senator Ferauson. Yes. 

Mr. Guierson. Let me finish, please. Now, as I recall that case, 
Judge MeGranery did not say that he couldn't confer with his attor- 
ney, What he did say was that he could not confer with him about the 
testimony he was giving on the witness stand. That is my recollec- 
tion of that case. Now 1 am only dipping into my recollection, and I 
thought when it came to a question of conferring with the defendant 
about the testimony he was giving under cross-examination, I thought 
the judge was 100 percent right. 

Now, the cireuit court didn’t agree with us, but I thought he was 
100 percent right. 

Senator Fercuson. Is it not also true that the next day when the de 
fendant came back, and they had a recess he made the defendant re 
main on the stand, sit in the chair? 

Mr. Gierson. That I don’t recall. 

Senator Fereuson. Do the facts not show that ? 

Mr. Guierson. That I don’t know; that I don’t recall. 

Senator Ferguson. Are you familiar with the case? The judge 
has admitted here that he was prejudiced against the man and did 
not grant him a new trial. Do you think that is proper conduct ? 

Mr. Gieeson. I would be very glad to look at the files and come 
back here and testify. 

Senator Frereuson. I wish you would look at these four cases. 

Mr. Gureson. I haven't had that opportunity. But with respect to 
the other case, that was my position, I thought he was 100 percent 
right. 

Senator Frrevson. Then you do not think the Constitution, which 
provides that a man is entitled to counsel, is applicable in that kind 
of case ¢ 

Mr. Gierson. I certainly do, Senator, and I don’t think that is the 
question. The question was, Was this man, having submitted to cross- 
examination, was he permitted to consult with defense counsel with 
respect to his testimony? I don’t think he should have been permitted. 

Senator Ferevson, That is not what the appellate court said, that he 
was limited to that. 

Mr. Guierson. That is my understanding of it. 

Senator Fereuson. Had you held any office prior to going in as 
district attorney / 

Mr. Guirrson. Assistant. 

Senator Frrevson. You were assistant ? 

Mr. Gireson. Yes, sir. 
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Senator Frrcuson. Under McGranery? 

Mr. Gurrson. I was assistant under Homer Cummings. 1! became 
an assistant in 1934, 

Senator Frreuson. Were you ever an assistant here in the Attor- 
ney General’s office ? 

Mr. Gieeson. No, sir. 

Senator Frrauson. Just the district attorney’s office in Phila- 
delphia ? 

Mr. Gierson. The district attorney’s office in Philadelphia, yes, sir. 

Now may I again testify with respect to the matter that has just 
been testified to here? 

Senator Fercuson. Do you know anything about this particular 
case / 

Mr. Guireson. I do know a lot about it. I don’t have the record 
facts in front of me, but my recollection of it is pretty fresh. Now, 

I didn’t participate in any chambers conferences, and 1 don’t know 
ied went on in chambers. Defense counsel never advised. me that 
they were seeking or having chambers conferences, so they were all 
without my p: irtic ipation inthem. But with respect to this matter of 
changing counsel at the last minute and getting a continuance, if 
there is any blame to be attached, attach that blame to me. I am the 
one who objects to that. We have in our court an income tax case, 
and Senator, in answer to your question, I have never seen an income 
tax case tried in less than 1 week. never. 

We subpenaed 30, 40, 50, 60, 100 witnesses. In one case it was 104. 
It costs us a lot of money, and we are continually being told by our 
good friends in the Department of Justice not to waste any money, 
and we don’t. There comes at the last minute a change in counsel 
and a request for continuance, and I am the one who opposes that 
and opposes it with all the vigor that I can possibly command, I 
o the one who opposes continuance and change of counsel because 

I don’t think it is fair to the Government, and I don’t think it is fair 
to the court. 

Senator Smrru. Had the witnesses already been subpenaed in this 
case @ 

Mr. Guerson. Yes. 

Senator Smiru. How long was it that they made this motion before 
the date of the trial? 

Mr. Gierson. That I can’t answer because I don’t have the record 
in front of me. 

Senator Smirn. Some evidence was a week or two. 

The CHairMan. I understood the Wednesday before the trial. 

Senator Magnuson. There were about 50 witnesses subpen: red ? 

Mr. Grierson. If my assistant, Mr. Bowen, said 50 I will say “yes 
in answer to your que stion. 

Senator Frrevson. You knew that there was a feud on between 
Dilworth and the judge? 

Mr. Guerson. I knew they weren't enthusiastic about each other. 

Senator Frrcuson. Now I will ask you, knowing something about. 
that enthusiasm between them, whether or not you would think that 
you could represent a client and get a fair trial in that court for your 
client, or would you ask for a change of venue? 


3 
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Mr. Grierson. The answer to your question, Senator, is this: We 
have—there are seven judges, but we never have more than three 
trying criminal cases at one time. We have normally four trial 
periods a year. The presiding criminal judge changes every 3 months. 
It so happened that at this particular time Judge McGraner y was the 
presiding criminal Judge. He is what is called in some districts the 
calendar judge—he assigns cases. 

Now, he assigns them right in order. While I cannot state this 
as a fact and don’t state it as a fact, it is quite likely that at the 
particular time this case was called for trial there were no other 
courtrooms open; the judges were actually trying cases. That quite 
likely happened in this case. 

Now, then, let me finish my answer. With regard to the feeling, 
if there is any, well, whatever feeling there is—— 

Senator Ferguson. You do not doubt there was some feeling be 
tween them ¢ 

Mr. Gueeson. I don’t doubt it for a moment. Regardless of what- 
ever feeling there may be with the judge and Mr. Dilworth, no afti- 
davit of prejudice was filed in this case. 

Senator Ferguson. Is that the only kind of case that a judge should 
step out of—where he compels them to file an affidavit ¢ 

Mr. Gurrson. Any defense counsel who feels that he won't get a 
fair trial has the duty to his client to file an affidavit of prejudice and, 
furthermore, I think, regardless of feeling, if I know Judge Me- 
Granery, if Dilworth had come in to try that case he would have 
gotten a fair trial. In fact, he would probably have leaned over back- 
ward to see that he got a fair trial. 

Senator Ferguson, Then it would not have been fair to the Federal! 
Government if he had leaned over backward. 

Mr. Gureson. Judges are human beings, and I feel he would have 
leaned over backward to give him a fair trial. 

Senator Frreuson. How often would you say affidavits of prej- 
udice are filed ¢ 

Mr. Gureson. Very rarely. I can recall only one. 

Senator Frrauson. We heard yesterday that they thought there was 
only one filed. 

Mr. Guerson. I can only recall one. There may have been more. 

Senator Frrevson. Do you not think that there are many cases 
where a lawyer merely appears and calls to the attention of the judge 
that he feels there ought to be a transfer and immediately there is a 
transfer? 

Mr. Gurrson. I don’t know of any such case in our district. I have 
never known of such a case. 

Senator Ferguson. You feel if you were Dilworth today you would 
gladly take a case into Judge MeGranery’s court to try it / 

Mr. Guerson. Well, must I answer what I would do if I were 
Dilworth ? 

Senator Ferguson. Have you ever had private practice / 

Mr. GiErson. Yes, sir. 

Senator Ferauson. How long? 

Mr. Gixrson. | am trying to make a fair statement. 

Senator Ferguson. I am trying to find what the fair statement is 
from you. 
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Mr. Guereson. I have never filed an affidavit of prejudice in a case 
of my own. 

Senator Frerauson. How long did you practice before you went into 
the Attorney General’s office ? 

Mr. Guerson. I have been a member of the bar 26 years next month. 

Senator Fercuson. How long have you been a district attorney 

Mr. Gureson. Well, since 1934. I became United States attorney 
in October of 1940, and I was an assistant for approximately 514 years 
before that. Then I resigned, and I was out of office about 13 months. 

Senator Fereuson. All right. Now, if you were in private practice 
and you knew of this condition between Dilworth and the judge, I am 
asking you the question whether or not you would feel that you would 
want to take a trial into Judge MeGranery’s court ¢ 

Mr. Gueeson. | personally wouldn't be afraid to. 

Senator Ferauson. What would you advise your client? 

Mr. Gixrson. I have tried cases in front of judges who I felt were 
not sympathetic toward me. 

Senator Fercuson. It is not a question of having them sympathetic 
to you, it is a question of not having him pre judiced against you. 

Mr. Guireson. Let’s say I have tried cases in a couple of instances 
in front of judges that I felt were not particularly prejudiced against 
me, perhaps, but had a prejudice arising from the type of case or some- 
thing of that character. I never filed an affidavit of prejudice. I 
think a member of the bar has to take his chances and as long as he 
has reasonable assurance of a fair trial, 1 don’t think the personality 
should enter into it. 

Senator Frrcuson. I agree with you; it should not enter ito it. 
But wh: at about the litigant? Do you think they should take their 
chances ¢ 

Mr. Gureson. I think the litigant must follow the advice of counsel. 

Senator Frrevson. Did you then oppose the withdrawal of this 
appearance of Dilworth as the district attorney ? 

Mr. Guierson. Well, no doubt my assistant did, and I am responsible 
for his action. I didn’t happen to be there at that precise moment, 
but if my assistant opposed it, and no doubt he did, it is my respon- 
sibility. 

Senator Frereuson. Under the circumstances, then, you would say 
that - were justified ? 

Mr. Guerson. If I were in the courtroom I would have opposed it, 
not because of the personality of Mr. Dilworth, but I would oppose it 
and have opposed it in every case. 

Senator Ferauson. Yes, but because of the personality, as you call it, 
of Dilworth, the feeling between the judge and attorney, was that not 
the reason for withdrawal and getting of the new lawyer; that he did 
not feel he would properly represent. his clients in that courtroom ¢ 
Is that the kind of case that you would compel these defendants to 
go into court with Dilworth as their attorney when the attorney feels 
and tries to get out, files a withdrawal and the judge will not recognize 
it? 

Mr. Gierson. The only answer I can make to you, Senator, is that 
had I been in the courtroom I would have opposed it, and if my 
assistant opposed it, that is my responsibility. I certainly would 
have opposed it. 
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The CHarrman. Does not time play a part in that—the time in 
which it was ot for the withdrawal ¢ 

Mr. Grierson. If the withdrawal is made seasonably so that defense 
counsel, new defense counsel, has an opportunity to prepare his case, 
then of course I don’t think the United States attorney is justified in 
opposing it. 

Senator, there is another thing that is overlooked here in this whole 
controversy. ‘Tax cases are toa great extent what we call paper cases— 
documentary evidence, anceled chee ks, vouchers, and so on and s 
a Very frequently, and I don’t say it happened in this case as 

‘ause I would have to-——— 

Senator Frerauson. You do not know the merits of this case? 

Mr. Gireson. I would have to talk to my assistant, Bowen, about 
it. But very frequently we will get together with defense counsel 2, 
3, 4 weeks ahead of time. We will show the documentary evidence 
that we propose to prove. Very frequently to save money, to save 
time, both his and our own, we stipulate as to what documents can be 
introduced in evidence without any controversy. 

Now we have found with regard to this question of changing counsel, 
we have found a couple of occasions in the past that we have made 
stipulations, and then with a last-minute change of counsel, new coun- 
sel called off all stipulations. 

Senator Frreuson. After they were filed ? 

Mr. Gureson. No, not stipulations of record, but stipulations as 
between counsel, and they call them off and made us prove everything. 
Not in this case, and what I am saying doesn’t apply to this case; if 
applies to a policy. We oppose last-minute changes of counsel, and 
we oppose continuances just as vigorously as we can. The court 
doesn’t always agree with us, but they usually do. 

Senator Suir. Mr. Gleeson, as I understand, the appearance in 
this case was entered by two of Mr. Dilworth’s partners as individuals: 
is that your understanding ¢ 

Mr. GLEESON. Senator, I would have to look at the record. 

Senator Smiru. Is that not right, Mr. Green / 

Mr. Green. That is correct. 

Senator Smiru. Now in a case where two partners of a firm enter 
an appearance, do you say that gives the judge any right to force a 
third partner to be the one to try the case 4 

Mr. Gurrson. No. 

Senator Smirn. You know the testimony is that two of the partners 
entered an appearance, and whether it is true or not I am not saying, 
but then the evidence is that Judge McGranery had to come and try 
the case. Now Dilworth was not the man who had the appearance, 
but he was a partner of the two men who had entered an appearance. 
What right did the judge have under your law to say that this third 
partner had to come and tr y the case in his court ? 

Mr. Gureson. As I understand the context of the testimony, Sen- 
ator, it was that Mr. Green advised Judge McGranery that Mr. Dil- 
worth was going to try the case. Therefore, Judge McGrane ry nat- 
urally looked to Mr. Dilworth as the responsible party in the case. 
Isn't that correct ¢ 

Mr. Green. I didn’t tell him he was actually going to try it; I said 
he would probably try it. 


997 86—52——_14 
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Mr. Guiereson. He would probably try it. 

Senator Smiru. At any rate, the judge does not have the right, as 
I understand the law, that one particular firm partner has to try the 
case when other partners have made the appearance. Do you under- 
stand the law to be that way 4 

Mr. Guerson. No, that isn’t the law. 

Senator Smirn. | am trying to get at what Mr. MceGranery said 
about Mr. Dilworth having to come into the court and try the case, 
whether it was right or not under the law. I did not think it was. 

Mr. Gierson. My answer to that, Senator, is that I don’t think 
Judge McGranery at all—he certainly never said it im my presence, 
and I was in court. 

Senator Smirn. I am asking you on the testimony here. It has 
been testified, whether truthfully or untruthfully, that Judge Me- 
Granery and Mr. Green had some conversation, whatever it was, and 
it was mentioned that Dilworth might try the case or probably try 
the case. 

Mr. Guierson. Probably. 

Senator SmirH. And the other statement is that Judge McGranery 
said Dilworth has to try the case although Dilworth had not filed an 
appearance. What right did the judge have to say that Dilworth 
had to try the case ¢ Did he have any right? 

Senator Magnuson. Whom did he say ‘that to! 

Mr. GiEEson. I don’t think he said that. 

Senator Sairn. That is the testimony. 

Mr. Gierrson. Just a minute. That brings something to my mind. 

was in court. 

Senator Smiru. Will you answer my question as to the power of the 
judge to say that—— 

Mr. Guierson. He has no such power 

Senator Smitu. That is all I want to know. 

Mr. Guierson. Let me answer further. 

Senator Smiru. Surely. 

Mr. Gieeson. Let me answer further. I am quite sure that Judge 
MeGranery never asserted such a power, and this conversation brings 
it to my mind. IT was in court. During the trial period I watch all 
of the courts. I try some things myself. I make my arguments in 
the circuit court, and so on, and so forth, and I have watched the 
justice as closely as Lean. I happened to be in court. I can’t tell 
you exactly what day, but it was at this time, and I heard Judge 
McGranery say, when — Was a question of continuance or a ques- 
tion of changing counsel, I heard him say, “I understand that Mr. 
Dilworth is going to try this case, and he ought to be here.” That is 
what I heard him say. He didn’t say in open court, “Dilworth must 
try this case.” He never said that. 

Senator Frreuson. Didn't he order him in at 2 o'clock? Under this 
testimony here today, he ordered him into court at 2 o’clock—Dilworth. 
What right had he to do that when he had no appearances in the 
case / 

Mr. Gireson. I beg to differ with the witness who has testified. 
He said, “Dilworth ought to be here.’ He did not order him in. 
“Dilworth ought to be here.” 
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Senator Fercuson. Do you know whether there is any substance 
to the proposition that the judge wanted to get Dilworth in there 
to embarrass him because he was trying a case In the criminal district 
court, in the District Court of the United States, when he was a district 
attorney for the county! That has been mentioned here. Do you 
think there is anything to that / 

Mr. Gurrson. I don’t think that was Judge McGranery’s motive at 
all; no, I do not. 

Senator Smiru. Mr. Gleeson, were you present and did you hear the 
conversation that took place that has been testified to” about what 
Judge MeGranery said, that “Dilworth has to come in and try the 
case,” or words to that effect ? 

Mr. Girerson. My answer to that is what IT said. I heard him say, 
“Dilworth ought to be here.” 

Senator SmirH. Were you present when all the conversations took 
place between Judge MceGranery—— 

Mr. Gierson. They took place in chambers. 

Senator Smrru. You were not there ¢ 

Mr. Gierson. No. 

Senator SmirH. You do not know what was said ¢ 

Mr. Guerson. No: I have no idea. 

Senator SmirH. | imagine Judge McGranery will give us his side 
of it, but I wanted to know whether he had power under your laws or 
under your practice. 

Mr. Girrson. He had no such power to make Dilworth try the case, 
and I said to you he did not assert any such power. 

Senator SmirnH. In your presence. 

Mr. Gureson. In my presence, and it was just the contrary. When 
the question was up about continuance and changing counsel, he said, 
“Dilworth ought to be here.” Nothing more than that. 

The CHairman. Mr. Gleeson, it was testified to here yesterday that 
the United States district attorney's office in Philadelphia was terri- 
fied by Judge MceGranery, that was the substance of the testimony, or 
one phase of the testimony, of Mr. Dilworth. How true is that? You 
do not look like you are terrified right now. 

Mr. Gireson. The only answer I can make to that is this: Judge 
McGranery has never tried to terrify me or any of my assistants 
in the slightest possible way. He makes us toe the mark and he makes 
the defendants toe the mark. When he has a case or a series of cases 
on a list in front of him, and he wants them disposed of, if you want 
a continuance, even if the Government wants a continuance, you have 
to have a good reason. But he never practices arrogance. He never 
is arbitrary, and he does not try to intimidate or terrify anybody. 

That is my answer to that, sir. And I think—well, I won't say 
any more. 

Senator Henprickson. You say vou have never seen any exhibi 
tion of arrogance on his part at all / 

Mr. Gerson. No, sir, I have never. 

The CratmrmMan. Any further questions? 

Mr. GLEESON. One thing I might say, in conclusion in that case, 
to demonstrate that there was no feeling in that case by Judge Me- 
Granerv—— 

The Cramsan. Which case do you refer to? 
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Mr. Guiereson. | am going back to the Fisher and Erlich case. It 
is a rare case in our district where a man is let off in an income-tax 
case without a prison sentence, and he was very lenient with Mr. 
Fisher because of his health and let him off with a fine. The other 
man, Erlich, got a 2-month sentence and a fine. 

Mr. Sourwine. When was sentence passed ¢ 

Mr. Gurrson. It is usually passed a few weeks later, Senator. 

Mr. Sourwine. | am not a Senator. 

Mr. Gurrson. I beg your pardon. 

Senator Smrru. He is counsel to the committee. 

Mr. Guierson. Counsel ¢ 

It was passed a few weeks later. The plea was entered that day. 
There was a motion to dismiss one count. I went over it with Mr. 
Trescher, and after having gone into the law, I thought he was right. 
We both told Judge McGranery that in our opinion the count should 
be dismissed, and he dismissed. He did not show any prejudice, he 
dismissed the count. The sentence itself was, I thought, very lenient. 

Senator Jenner. He first ruled against the dismissal and later 
changed his mind? Is that right ? 

Mr. Guerson. He did not rule against the dismissal at all. He 
wanted to consider it and he wanted a brief, and he got a brief. 

Senator Jenner. I thought Mr. Trescher testified to that? 

Mr. Gureson. Mr. Trescher is mistaken in that. He did not rule 
against the dismissal of the counts at all. 

Senator O’Conor. May I just say this: There has been apparently 

i lot of misunderstanding as to the question as to who brought up 
Mr. Dilworth’s name. I have asked the stenographer if he “would 
mind checking his record as to the t testimony. 


Would you permit just the reading of that very short portion which 
has to do with the initial conversation, which I think is quite im- 
portant ¢ 

The Cuairman. From whose testimony ? 

Senator O’Conor. Mr. Green’s. The stenographer is right here 
and he has looked it up for us. 

(The record was read by the reporter as follows :) 


Mr. GREEN. Mr. Koln came in to see me. 

I then went down to see Judge MeGranery and when I was shown into his 
chambers he was there talking to Judge Welsh, another of our Federal district 
judges. I said to him, “Jim, I would like to see you in connection with a case 
that is on vour list for March 24.” 

Judge Welsh then said, “Perhaps I should step out while you talk to Judge 
MecGranery.” 

Judge MeGranery said, “No, you stay right where you are.” He said, “What 
case is it?” 

I mentioned the two cases, and I said, “You will recall that when we had a 
case down here a couple of years ago I came down to see you, and you stepped 
out and assigned it to somebody else.” 

He said, “Lam not going to let go of this case. I am going to keep ahold of it.” 
He said, “Who is going to try it?” 

I said, “I think Dilworth is going to try it.” 


Senator O’Conor. That is the part I meant, and I think that bears 


out Mr. Gleeson. 

Mr. Gurrson. Yes. 

The CHamman. That was in chambers. All right. Any more 
questions? 
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TESTIMONY OF HUBERT J. HORAN, JR., PHILADELPHIA, PA. 


The CHamman. Mr. Horan, president of the board of Broad Street 
Trust Co. 

You do solemnly swear the testimony you are about to give before 
the Judiciary Committee of the United States Senate will be the 
truth, the whole truth, and nothing but the truth, so help you God ¢ 

Mr. Horan. I do. 

The CuamMan. You may state your name. 

Mr. Horan. Hubert J. Horan, Jr. My residence is 1934 Delancy 
Street, Philadelphia, Pa. I am president of the Broad Street. Trust 
Co., whose main office is Broad and Market, Philadelphia. 

The CHaiman. Have you any statement that you wish to make 
with reference to the nominee ¢ 

Mr. Horan. I am and have been a member of the Philadelphia bar 
since 1911.) Up until 1941 1 was in very active practice. Now Lam 
president of the Broad Street Trust Co. in Philadelphia. 

Ll have known Judge McGranery for at least 25 vears. His life, 
public and private, is an inspiration to the people of Philadelphia. 
There isn’t a better living man that I have ever known than Judge 
McGranery. He is happily married. He has a charming wife and 
children whom he worships. 

1 know he is a man of integrity. I have tried cases against him 
when I was practicing law, and if he told you he was going to do 
something, you could rely on it. You did not have to write him 
letters to confirm telephone conversations. If he told you a fact, 
he honestly thought it was true. I never in my life found Judge 
McGranery to hedge on the truth. 

He held office in Philadelphia for the last 20 or 25 years, and there 
never was a criticism of him. I never voted for him. I am a 
Republican. 

Senator FrerGuson. As a lawyer, do you know whether there is such 
a thing as an original bill of interpleader in Pennsylvania? 

Mr. Horan. I don’t understand your question. 

Senator Ferguson. Where there is money in the possession of a man 
and he does not exactly know who owns it, is there such a proceeding 
as a bill of interpleader / 

Mr. Horan. Yes, sir: there is in the common pleas. 

Senator Frercuson. In the common pleas court 4 

Mr. Horan. Yes. In our State courts. I could deposit that 
money. 

Senator Ferguson. In the court and file a bill of interpleader and 
have the court determine a money owner / 

Mr. Horan. That is right. 

Senator Ferguson. Have you ever tried a case in Judge MeGran- 
ery’s court / 

Mr. Horan. 1 have not practiced law since 1941, sir, but. I have 
not heard any criticism since this thing came up. I have taken the 
trouble to discuss him with active practicing lawyers, and I have 
not found one—now, Mr. Dilworth is a very nice man, but 2 weeks 
ago he made the most atrocious assault upon one of our common pleas 
judges. Three weeks ago, with the language that would do credit 
to a fishwoman from Billingsgate, he made an attack upon the at- 
torney general of Pennsylvania, who is a highly respected judge. 
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He has done that continuously with everybody, so I would not be 
swayed too much by his opinion. 

The Cuarmman. Any questions? 

Senator Smirn. If Judge McGranery testified as he has here that 
during the period that he is supposed to have had possession of $5,000 
that was a subject of the Clan-Na-Gael suit, that he had always that 
$5,000 for distribution to whom it belonged, you would believe what 
he said, would you ? 

Mr. Horan. I certainly would. If Judge McGranery told me it was 
snowing outside, I would not look out the window. I have known 
him for many years. 

Senator Frereuson. That is a fresh thing in the air to hear a Re- 
publican talk about a Democrat that way. 

Mr. Horan. Yes, sir: and at one election I did not. vote because | 
did not want to vote against him, 

Thank you. 


TESTIMONY OF HON. GEORGE A. WELSH, UNITED STATES DISTRICT 
JUDGE FOR THE EASTERN DISTRICT OF PENNSYLVANIA, PHILA- 
DELPHIA, PA. 


The CuHarrMan. Judge Welsh, United States district judge. 

You do solemnly swear that the testimony you are about to give 
before the Judiciary Committee of the United States Senate will be 
the truth, the whole truth, and nothing but the truth, so help you, 
God ¢ 

Mr. Wetsn. I do,sir. Thank you. 

The CHarrmMan. Your name and your place of residence, your busi- 
ness or profession ¢ 

Mr. Weis. Philadelphia, a Federal judge. 

The CHatrMan. United States district judge / 

Mr. WetsH. United States district court. 

The Cuatrman. What district ? 

Mr. Wersu. Eastern district of Pennsylvania, Senator. 

The CHarrman. Have you anything to say with reference to the 
nomination of James P. MeGranery / 

Mr. Wetsu. I am able to throw some light on this celebrated inter- 
view between Mr. Green and Judge MeGranery. I would like to say at 
the outset that as far as this feud is concerned between these brethren 
of the other side of the political fence, I stand neutral. I am neutral 
on that. But I was in Judge McGranery’s court to see him at the close 
of the day. I think it was around half-past four or a quarter to 
five. He was in charge of the criminal division for that month, that 
term, and I was his associate. It was 5 or 6 days, or a week, before 
the court was to open, and I wanted to discuss with him the pro- 
cedure, the order of business, and so forth, so that we could expedite 
the work. He was the judge in charge of the criminal division, and in 
that respect he was my senior. But I had been on the bench for 20 
years, and he has been on for about 10. He was my chairman and 
I wanted to follow his instructions to the letter and cooperate with 
him so that we could make our term as successful as possible. 
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While I was talking to him about this very thing, the arrangement 
of business, Mr. Green came in. Now, I want to say this, that I did 
not know Mr. Green. I probably have seen him before, and he is 
well known at our bar, but our bar is quite : arge, and Iam very busy 
in my own field. 1 did not recognize Mr. Green as being connected 
with Mr. Dilworth. Judge M« cGranery’ S secretary came in and an 
nounced the presence in the outer chamber of Mr. Green. I, not know- 
ing what Mr. Green wanted to talk about—if I had known ' had 
been one of the cases, 1 would not have asked to be excused, but | 
thought it was someone calling upon him, and J was in my associate's 
office—I arose and said, “You will excuse me?” The judge said, “No, 
just sit right where you are, Judge.” So Isat down. The conversation 
opened by Mr. Green mentioning his case. I don’t know the name of 
the case. I know it was a case on taxes. He came in to see if the case 
could be postponed. Judge MeGranery said, “It is rather late,” or 
something to that effect. It was right on the eve of trying the case. 

He said, “No,” he said, *We won't continue that case.” So the dis- 
cussion took place between the two men, and I must say this, Senator, 
that I never dreamed that Mr. Dilworth was going to try that case 
personally when I heard Mr. Green mention the name, that ‘he thought 
Mr. Dilworth was going to try it. 

I first went there to the district attorney's office of Philadelphia 
County in 1906, and I served there until I came to Congress in 1923, 
and never in my life have I known a district attorney or an assistant 
district attorney to try a criminal case in the United States court or in 
any county criminal case in the State of Pennsylvania. My chief is 
one of the most celebrated district attorneys that ever graced the office 
in Pennsylvania, Samuel P. Rotan. Probably you remember him, 
Senator. It was an unbroken rule for at least a half-centur y. I never 
would have dared to have done it, and I have never known that rule 
to have been broken. So when the case was discussed, my impression 
was that the case was to be continued at the request of Mr. Dilworth. 

We have a rule that we do not want to wait until the last minute 
to have a reason for not trying a case. When Dilworth’s name was 
mentioned, I knew what was up. 1 knew this feud between these two 
men as a very bitter feud. I listened. 

Now, I did not know what was going to happen, but as I say, not 
expecting that Dilworth was to try the case himself, because I knew 
he had been elected on the 6th of November preceding to the office of 
district attorney, and therefore in my judgment, from my long expe- 
rience in the office, he was not in the picture at all. So T just thought 
it was a request for a continuance, probably. In the multitude of 
business he had by taking over his new duties, he had not made arrange- 
ments with other counsel or something to that effect. 

Judge MeGranery said, “That case has got to be tried.” Those are 
his absolute words. “That case has got to be tried.” 

So Mr. Green went out. The whole thing was pleasant so far as 
Mr. Green was concerned. There was no acrimony in the diac ussion, 
and I just considered it was one of those things that happened in a 
judge’s life from day to day where lawyers want to get a continuance 
of the case for one reason or another. 

T can imagine in answer to your question, Senator Ferguson, that 
if Mr. Dilworth was going to try that case himself, he would not want 





212 NOMINATION OF JAMES P. McGRANERY 


to try it before Judge McGranery. I would not if I was in his 
position. 

Senator Fereuson. You would not ? 

Mr. Wetsu. Certainly not. And if I was in Judge McGranery’s 
position I would not want him to try it before me. 

Senator Frrevson. You would not want him to appear? 

Mr. Wetsu. No; I would not. And he was not appearing, and he 
sent Mr. Green down. 

With reference to your request, Senator, as to whether or not a judge 

‘an order an associate or partner whose appearance had not been 
heel on the docket for a defendant, 1 will say a judge could not 
do it and a judge would not do it. You just can’t conceive of any 
judge being foolish enough or unfair enough to do that. He could 
not do it. 

Now, then, what else is there that you want to ask me‘ 

Senator Frrevson. I want to ask you about this. This is the testi- 
mony of Judge MeGranery: 


I said, “Bob” 


This is the judge speaking— 

Mr. WetsH. Who is Bob? 

Senator Frrauson. Bob isGreen. | Continuing:] 

“That is different, because in this civil case where I have the right, perhaps I 
might inadvertently, and because of my feeling, make some ruling whether there 
would be the right of discretion because of the lack of sympathy or understand- 
ing of Mr. Dilworth’s integrity. I would probably give his client the worst of it. 
But in a criminal case, I must protect the rights of the defendant, and if that 
is the basis, Mr. Dilworth cannot have any continuance, nor will I transfer it.” 

Do you see any difference between a criminal case and a civil case ? 

Mr. Wersn. Yes; pretty much. 

Senator Frercuson. As far as a judge is concerned where he chal- 
lenges the integrity of a lawyer? 

Mr. Weisx. When it comes to continuing the case ; yes. 

Senator Frerevson. I am talking about trying it. 

Mr. Wetsu. When it comes to continuing the case. But there was 
no assurance that Mr. Dilworth—because if his name had not appeared 
on the docket the judge would have no reason to assume, with an 
office force that Mr. Dilworth has, that Mr. Dilworth was going to 
try the case, actually, physically himself. 

Senator Feravson. On page 130 he says: 


This is a criminal matter— 


this is the judge speaking— 


and under the rules, a lawyer representing the defendant approaching trial so 
closely must have the leave of the court, so you can go back and tell Dilworth 
that he will have to appear personally in court at 2 o’clock tomorrow afternoon, 
and make application for withdrawal. If he has a legal reason for withdrawal, 
he will do it on the record. If he has the reason, he will state it of record. 

Mr. Wetsu. I think that is substantially my recollection. 

Senator Fercuson. Of what took place? 

Mr. Wetsu. Yes: I think that is substantially it. 

Senator Frercuson. But you certainly would say that if you were 
Dilworth, knowing the feeling bet ween these two men, that you would 
not want toappear for a client “in Judge McGranery’s court. 
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Mr. Wetsu. I certainly would not. But there was no assurance— 

I don’t know what Judge McGranery thought about whether Dil- 
worth was going to try that case or not, but I never dreamed, I never 
dreamed that Dilworth was going to actually, physically appear in 
that case. I knew that when Mr. Green’s name was mentioned cis 
as being on the docket as representing the defendant, I knew that 
carried Mr. Dilworth with him, because he is the office, he is the head 
in front of it. It carried Dilworth’s name, but he does not try his 
cases himself, and I never dreamed that he was going to try that case. 
I can say, gentlemen, this: I have been practicing now for 46 years, 
14 years as district attorney, 10 years as Congressman, 20 years on 
the bench, and I can tell you on my oath that there was nothing in 
that case that was unusual that we would not have in at any time, and 
if it had not been for the feud between these two men, you never 
would have seen the light of it today. 

Senator Fereuson. We would never have heard of it / 

Mr. Wetsn. It would never have been mentioned. Judges are like 
men in public office, hke Senators in Congress, we make enemies. ‘The 
minute we stick our head up to get recognition somewhere, any word 
along the line in the years past, some enemy, somebody that we have 
made sore, that we have bound to have never seen, sometimes by the 
hundreds, spring up, and what they say against us—I will say when I 

came up for approval, Senator Norris. | think, was in charge, but 
there were three insane people that came down against me, three 
insane people. Actually, one man who is insane was out by day and 
at night in the insane asylum, and another woman who was mentally 
deranged and who had been carrying on a large correspondence with 
me about matters of statesmanship, really an intellectual type of 
woman, when it was found out that President Hoover had named me 
for the bench, she wrote in to the subcommittee a letter in protest, and 
she came and appeared. The Senator asked her what the objection 
was and she said it was a conspiracy to take Mr. Welsh away from 
Congress and put him on the bench. 

I only state that, not to be facetious but to show you how these 
things can be ballooned up without any reason for it. 

Can I say this about Judge McGranery from another angle, and I 
am not holding any personal, brief for Judge MeGranery at all. 1] 
have known him for 30 years, Senator. W hen: my district, after I came 
on the bench, was gerrymanderec I—if you know the meaning of the 
word gerry mander—he took three of the big wards of my district and 
he was my Congressman for a number of years, until he became ap- 
pointed to the Department of Justice. I can say this, that I don’t 
think the district suffered any disadvantage by the change-over of 
Congressmen because he was a good Congressman, no matter what 
anybody might say against him. 

He is immediately right next door to me, and for 10 years we have 
been there, not in close } personal contact at all but in a very friendly, 
confidential contact in the line of our duties. I have found him to be, 
first of all, a gentleman. I am going to say further, a Christian gen- 
tleman, using “the word possibly, with a small “ce.” He has the ideals 
and the ethics of a man who has had the training that we appreciate 
in this country. He is Irish, and so am i. And without making any 
apology for ourselves, we sometimes get a little red under the ears, 
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and he will do that. He will get hot, and I do too sometimes, but we 
don’t see that any eee ee from it, I will tell you. 

With reference to your tax bills, just as Mr. Gleeson said there, 
every means that the lawyers can think of to dodge trying an income 
tax bill is putup. Wehavetowatchthem. If we did not watch them, 
you folks down here in the legislative ends would be thoroughly dis- 
gusted with the judiciary because we have to be on our toes and watch 
them. 

One of the prime and most fertile reasons that they give is to shift 
counsel. Then you are at an awful disadvantage. If you permit the 
shift of counsel at the last minute, then you have a sensation of going 
into a ring with a man who can't fight, the lawyer isn’t prepared, 
probably, and you feel you are doing him an injustice. If you force 
him to go on, th: at 1s the feeling you have. If you don’t grant the con- 
tinuance, then you are up against it for criticism from that lawyer, 
because he is sore. 

That is the picture as Lsee it. Knowing Judge McGranery as I do, 
I could say if I was in a fight I would like to have him on my team. 

Senator Smrrn. Judge, in the 10 years that Judge McGranery has 
been a judge there, and you have been judge the ‘whole period, has 
there been any feeling among the judges that Judge McGranery is not 
a thoroughly competent person ¢ 

Mr. Wetsu. No, Senator. You know, judges differ. You can’t get 
three judges to agree on anything today. There is a difference. 

Senator Smiru. Have you heard of any other complaints, I mean 
complaints of consequence or seriousness, lodged against Judge Mc- 
Granery during his 10 years 

Mr. Weisu. No, Senator; I have not. I want to tell you, if there 
had been a just cause for criticism, 1 would have noticed it and sensed 
it and recognized it. 

Senator Smirn. His lawsuit with the Clan-Na-Gael has not alien- 
ated the Irish from him, has it / 

Mr. Wetsu. No. I know the Irish too well. 

Senator Smrru. You belong to the same Democratic club as Judge 
McGranery / 

Mr. Wetsu. Senator, I don’t think there is an ill in this Republic 
that the Republican Party can’t cure. 

Senator Smiru. I suspected that. 

Mr. Weusu. Could I say one thing more? I was listening to the 
testimony with reference to that instruction to a witness on cross- 
examination. I don’t know the laws of other States, but I can tell 
you from Pennsylvania, that when a witness has completed his exam- 
ination in chief, there are times when we feel that in the interest of 
justice we would tell that witness at lunch time, that is where it usu- 
ally happens, at lunch time or overnight, “Now, listen, you are on 
cross-examination.” This is a witness, not a defendant. 

Senator Ferevson. This does not go to the defendant ? 

Mr. Wetsu. No; it does not. When the witness is leaving the 
bench, the judge will say, “You are under cross-examination. You 
are not to confer with the lawyers on the other side.” When Judge 
McGranery made that ruling that he did—if Judge McGranery will 
pardon me—I knew he had made a mistake. 
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Senator Frreuson. Yes; because that does not apply to a defendant, 
and I think he slipped on it. And the circuit court said he did. 

Senator Fercuson. But, Judge, you also know that case in relation 

» “preponderance of evidence” and “beyond a reasonable doubt.” 

Mr. Wetsu. Yes. I forgot just what that turned on, but when you 
come to that “reasonable doubt,” the decisions are so numerous on 
that “reasonable doubt” that the only way we can be safe is to quote 
absolutely the language of the Supreme Court. 

Senator Frrauson. On what a reasonable doubt is 4 

Mr. Weisu. On what a reasonable doubt is, a doubt arising from 
the evidence which would cause the ordinary, reasonable man to 
hesitate in coming to a conclusion, and so on. And if we deviate that 
much, to think we are going to amplify it and make it a little clearer, 
we are overboard, 

Senator Frereuson. But it isa fundamental of “beyond a reasonable 
doubt.” 

Mr. Wetsn. Yes. But I know that you know how many hundreds 
and hundreds of cases there are where judges try to make it a little 
bit clearer. I hew straight to the line and I am a regular parrot 
when it comes to that. 

The Cuarrman. All right, gentlemen. 

Thank you, Judge, the ink you. very much. 

The Cuamman. Mr. Harold Kohan? 

Mr. Sourwine. Mr. Chairman, the committee is informed that Mr. 
Kohan is on a train which is held up by a wreck. He managed to get 
a message through that he would he delayed. He will be here as 
soon as he can get here. 

Senator Frereuson. What is that other lawyer, the man who fur- 
nished the money ? 

The Cuamman. Vizard, Thomas Vizard. Is Mr. Vizard here? 

Mr. Vizarp. Yes, sir. 

The Cuamman. You do solemnly swear the testimony you are 
about to give before the Judiciary Committee of the United States 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Vizarp. I do. 


TESTIMONY OF THOMAS A. VIZARD, CYNWYD, PA. 


The CHamMan. You may state your name, your place of residence, 
and occupation. 

Mr. Vizarp. Thomas A. Vizard, 349 Bala Avenue, Cynwyd, Pa 

The Cnamman. Have you anything to say with reference to the 
nomination of Mr. James P. McGranery ¢ 

Mr. Vizarp. Well, I have known Mr. MeGranery for about 
years. 

Senator Henprickson. How many years? 

Mr. Vizarp. Twenty-five years. I know some of his brothers, his 
wife, and, as a matter of fact, his little girl goes to the same school that 
my girl goes to. I have only been associated with him in one case and 
everything was very fine. 

Senator Frravuson. We want to know about that case. 

Mr. Vizarp. This was a pardon case. 

Senator Maanvuson. Let him finish. 
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Senator Frrauson. I thought you were in that Clan case. 

Mr. Vizarp. I was. 

The Cuatrman. All right. 

Mr. Vizarp. As.far as I am concerned he is a man of sterling char- 
acter and I would unqualifiedly recommend him. 

The Cuarrman. What do you know about the Clan-Na-Gael case ¢ 

Mr. Vizarp. The Clan case? 

The Cuarrman. Yes. 

Mr. Vizarp. In September of 1945 I was retained as counsel for the 
Clan-Na-Gael and in October I wrote Mr. McGranery a letter to his 
Philadelphia office. Apparently he didn’t get it, and some time in 
November I wrote to him in Washington where he was the assistant 
to the Attorney General. A couple of nights later he called me on the 
phone and said, “Tom, what is it all about? What do those Irishmen 
want ¢” 

I said, “They want $5,000. 

He said, “W) hy, they are cr: izy. That money does not belong . 
them. It belongs to Joe McGarrity. If Joe McGarrity has died, 
will go to his estate.” 

He said, “Do vou ever get down to Washington ?” 

I said, “Yes; I do.” 

He said, “Stop in and see me sometime and I will discuss it with 
you. 

So I did, I stopped in about 2 or 3 weeks later on, and he told me 
this fantastic and very interesting story about Sean Russell. I showed 
him the two receipts that I had, the receipts from the Clan-Na-Gael, 
the one of $4,000 and the other one for $1,000, 

Senator Ferauson. You had been retained at that time as the lawyer 
for the client ? 

Mr. Vizarp. That is right, sir. 

Senator Frrevson. All right. I assume these are photostatic 
copies. 

Mr. Sourwine. Those are the copies that Mr. MeGranery identi- 
fied, sir. 

Mr. Vizarp. That is right. 

Mr. Sourwrne. Is that right? 

Mr. Vizarp. That is right. 

Senator Frreuson. This reads: 

I will give the sum which I have just received to James P. MceGranery, for 
above purpose. 

Mr. Vizarp. Is there another on around ? 

Senator Frereauson. Yes, on the next page there is one. 

Mr. Vizarp. I never saw that one. 

Senator Ferguson. The second one you did not see. What about the 
third one? 

Mr. Vizarp. No; I don’t think I ever saw that one, either, but I had 
the two original receipts. 

Senator Fercuson. You had the two original receipts. 

Mr. Vizarp. That is right, and which I turned over to Mr. Ruane 
of the Clan-Na-Gael, when I withdrew as counsel. 

Senator Frereuson. Did you have a conversation in relation to a 
settlement ? 

Mr. Vizarv. Yes. 
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Senator Ferguson. What was it? What was the conversation ? 

Mr. Vizarp. After he told me this tale, I told him, I said, “I think 
it is the kind of a case where they might have a good case against 
you,” and I said, “I would recommend a settlement.” 

He said, “Well, I had about $1,000 worth of expenses, which would 
bring the sum down to $4,000.” 

He said to me, “Do you think I deserve a fee ?” 

I said, “Absolutely.” 

I said, “Anybody who can get in to see the President of the United 
States in order to get a man released in a case such as this certainly 
deserves a fee.’ 

He said, “What do you think it ought to be?” 

I said, “You have been practicing law a long time. You have a 
very responsible position. You mention it and I will recommend it.” 

Senator Frreuson. He was then one of the Assistant Attorneys 
General ¢ 

Mr. Vizarp. That is right. But when this case happened he was a 
Congressman. 

Senator Ferguson. He was in Congress; ye S. 

Mr. Vizarp. So he said “How about $1,500.” 

said, “I shall recommend it.” 

I didn’t know what I was talking about because when I got to New 
York and started talking to those Irishmen they really hit the roof 
about the $1,500. 

Senator Fereuson. That is, your clients? 

Mr. Vizarp. That is right. 

Senator Ferevson. Now, did you finally get their consent to take 
$2,500? 

Mr. Vizarp. Yes; I did, after a lot of fast talking on my part, be- 
lieve me. 

Senator Fereuson. Then did you draw up receipts ? 

Mr. Vizarp. I drew up a release and I sent it down to Washington to 
Jim, and I said, “Look over this and if it is all right with you send it 
back.” So I didn’t hear from him and I was in Washington about 
a week later on, and | stopped in to see him. I said, “Do you have 
that release, Jim,” and he said, “Yes.” 

I said, “Is everything all right?’ 

He said, “Yes.” TI said, “Who do you want to get to sign it?” 

He said, “Brislane and O’Dougherty.’ 

I went to New York and had Brislane and O’Dougherty sign it, 
and then I wrote him a letter and told him that I had the releases and 
upon the receipt of the $2,500 [ would forward it. 

Senator Frrauson. What happened? 

Mr. Vizarp. Well, I didn’t hear from him. So after about two or 
three letters, I finally did get a letter from him and he said he would 
see me that week end. I didn’t see him that week end but I did meet 
him on the street. His mother was seriously ill at that time, and he 
said, “Tom, I am in a hurry, I am going to the hospital to see my 
mother.” 

[ said, “Go ahead, don’t let me stop you.” 

Then he got sick himself, and then he became a Federal judge, and 
I wrote him one final letter, and told him in view of the fact that he 
had become a member of the judiciary, I wasn’t going to embarrass 
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him by suing him, and I said if I didn’t hear from him by a certain 
length of time I was going to return the receipt to New York, the 
release, and volunt: arily withdraw from the case. 

Senator Frrevson. Then, because he did become a district judge 
you wouldn’t bring a suit against him, and you told him that? 

Mr. Vizarp. Well, I think I told him that when he w as the assistant 
to the Attorney General, too, because he is a friend of mine. 

Senator Fercuson. Have you the copies of the letter ¢ 

Mr. Vizarp. No; I donot. When I was subpenaed by Mr. Dilworth 
it was a duces tecum subpena, and I turned my file over and I never 
got the files back. 

Senator Ferauson. You gave all of the copies of your letters over ? 

Mr. Vizarp. I gave my whole file to Mr. Dilworth, that was the in- 
struction contained in the subpena. 

Senator Ferauson. Did the receipt say anything about the fee of 
d1.000. 

Mr. Vizarp. No. 

Senator Fercuson. It just said a settlement in full, and he was to 
pay SP? DOO ¢ 

Mr. Vizarv. That is right. 

Senator Frereuson. That is all I have at the present time. Your 
letters may be in here. 

Mr. Sourwine. Those are the printed pleadings, Senator. Mr. 
Connors said he can find them, Senator. 

Senator Magnuson. Mr. Chairman, how long did you say you 
intend to continue / 

The Cuatrman. I am going to continue. 

Senator Magncson. Are you going to meet tomorrow 4 

The Cuaimman. I would like to wind this thing up today, if I ean. 
I want to stay here if I can keep the committee here. 

Senator Ferauson. Is Mr. Brislane here ¢ 

Mr. Sourwine. Mr. Brislane is here, Senator. 

Senator Fereuson. I just want to find these letters, if I can. 

Senator Magnuson. I will come back. 

The CuarrmMan. Yes; do come back. 

May I inquire, Senator, while you are looking ¢ 

Senator Frrcuson. Yes. 

The Cuarrman. At any time during your negotiations with Judge 
MeGranery, did he fail to make contentions that the money belonged 
to MeGarrity / 

Mr. Vizarp. He has always contended that the money belonged to 
Joe McGarrity or his estate, at all times, no matter when I talked 
to him. 

Mr. Sourwinr. When he talked about this settlement, sir, was he 
making that on behalf of the McGarrity estate or only on the matter 
between himself and the Clan-Na-Gael / 

Mr. Vizarn. I didn’t go into it about that. 

Mr. Sovrwine. It was just the question between himself and the 
Clan-Na-Gael that you discussed with him ? 

Mr. Vizarp. That is right. 

Senator Smrrn. What do you say about being willing to settle on 
$2,500, me money, if it belonged to the McGarrity estate, to pay to 


the Clan-Na-Gael 4 
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Mr. Vizarv. Of course, it was my contention that it was the Clan- 
Na-Gael’s money and it was his contention that it was the estate of 
Joe MeGarrity’s money. 

The Cuarrman. And that contention prevailed all through your 
negotiations / 

Mr. Vizarp. I think today it does; ves, sir, on the part of Judge 
McGranery. 

Senator Ferevson. The jury decided otherwise / 

Mr. Vizarp. Yes, sir. 

The Cuamman. You did not participate in the trial, did you 

Mr. Vizarp. I was a witness. I was subpenaed by Mr. Dilworth as 
a witness for the plaintiff. 

Senator Henprickson. Were you under any pressure not to testify ? 

Mr. Vizarp. Never. 

Senator Ferauson. Did the FBI interview you / 

Mr. Vizarp. Yes, sir. 

The Cuarman. This money was deposited in the court by Me- 
Granery, by way of an interpleader / 

Mr. Vizarp. That is right. After suit was started, Judge Me 
Granery deposited the money in court. 

The Cuairnman. Do you know of vour own knowledge how it was 
deposited, in what form / 

Mr. Vizarp. No; I do not. 

Senator Frerevson. Do you know whether all of the letters were 
put in here? 

Mr. Vizarv. Mr. Dilworth had me read several letters, copies of 
letters, that IT had sent to Mr. MeGranery. How many there were, 
I don’t know. I think it was a series of about 8 or 10. 

Senator Frreuson. I think this is the last one, January 28, 1947. 

1 wrote him a letter addressed to this court: 

“My Dear Jim: Although I have tried to contact you by phone, mail, and 
by personal call at your office, T have been unsuccessful in all ways. I pre 
sume, therefore, that you do not wish to complete the negotiations which we 
agreed upon last spring.” 

And this is January of “47, almost a year. 


“As you will remember, we agreed upon a sum of $2,500 in full settlement 
of the claim of my clients and although I had a hard time getting them to accept 
this amount, I finally received their release on April 17,1947. But up to the time I 
have not been able to forward them their check. They have become very im 
patient and insist on some action. As I told you in our several conferences 
there in Washington, I would never institute any action against vou that would be 
detrimental to your interest and I repeat that promise now. However, I have a 
duty to my clients and I have therefore decided that unless this matter is termi 
nated upon Saturday, February 1, 1947, I will return to them their release to 
gether with your original receipts and let them proceed as they see fit. I would 
appreciate the courtesy of a reply before the afore-mentioned date.” 


The next question to you was: 
Did you get any answer to that? 
Answer: 


No. 
So what did you do then? 


Answer: 


I waited for a while and I called up a Mr. Ruane in Philadelphia. I told him 
you had better come over and get these papers. 
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Were you discharged or did you voluntarily get out of the case? 

I voluntarily got out of the case. 

That is all. Cross examine. 

That is the end of what happened. 

Mr. Vizarp. That is right, sir. I knew nothing about it then until 
I was subpenaed by Mr. Dilworth. 

Senator Frreuson. That is all I have. This record will be part of 
the record. 

The CuHarrMan. I am a little at a loss to understand, and maybe you 

can clear it up, as to what was the attitude of Mr. McGranery at the 
time that he agreed with you to turn over $2,500. What was his atti- 
tude with reference to his contention, at all times as you say, that this 
was the money and the property of McGarrity ¢ 

Mr. Vizarp. I think that is the reason he never did turn the money 
over to me, because he had a strong, very strong conviction, that this 
was the money of Joseph McGarrity. I think even after he made the 
settlement with me he was so firmly convinced that the money be- 
longed to the estate. 

Senator Frercuson. Why did he not answer your letters?) Why did 
he not answer _ letters and tell you that, then? 

Mr. Vizarp. I don’t knew. I can’t answer that. 

The CHairman. However, every time you ever had a conversation 
on it with MeGranery he adhered to the one proposition that this was 
McGarrity’s money ? 

Mr. Vizarp. That is right, sir. 

Senator Feravson. Then how could he make the settlement. at all? 

Mr. Vizarp. Well, as it turned out, we didn’t get the settlement. 

Senator Ferguson. But it was verbally agreed upon. 

Mr. Vizarp. That is right. 

The Cuarrman. All right, any further questions? If not, we thank 
you very much. 

Mr. Brislane, you do solemnly swear the testimony you are about 
to give before the Judiciary Committee of the United States Senate 
will be the truth, the whole truth, and nothing but the truth, so help 
you God? 

Mr. Bristane. I do. 


TESTIMONY OF JAMES BRISLANE, PARKCHESTER, THE BRONX, 
NEW YORK, N. Y. 


The CuHarrmMan. You may state your name, your place of residence, 
your business or profession. 

Mr. Bristane. James Brislane, 149 East Avenue, Parkchester, the 
Bronx. 

The Cuairman. Rockchester—— 

Mr. Brisntane. Parkchester, the Bronx. 

The Cuairman. Do you know anything about the Clan-Na-Gael 
money ¢ 

Mr. Bristane. Yes, sir. 

The Cuairman. What do you know about it / 

Mr. Bristane. I had to collect it. 

Senator Frrauson. Who did you collect it from / 

Mr. Bristanr. We sent out to the various organizations through 
the country. Joe McGarrity was very ill at the time. 
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The CHAIRMAN. Joe who ? 

Mr. Brtsuane. Joe McGarrity. 

Senator Frerauson. Who was he? 

Mr. Bristaner. He was the leading Republican member of the Irish 
Republic in America, and a wonderful Irishman. But this $5,000 he 
got he wrote to the organization and he came to myself, and he said 
to me, “You better hurry up and collect the money and get it in.” 

He said, “In vour very own way.” IT said, “It doesn’t matter any 
way, We will take care of it.” 

The first $4,000 that I Yot—_—— 

Senator Frrevuson. Where did you get the $4,000 / 

Mr. BrIsLANE. In Chicago, Los Angeles, San Francisco. Boston. 

Senator Frerauson. Was it serit to you / 

Mr. Bristane. Yes: at that time: yes; because I was secretary. 

Senator Ferauson. 34,000 was sent to you from these various clans 
in these various cities ¢ 

Mr. Bristane. Yes. 

Senator Frreuson. What did you do with the $4,000 / 

Mr. Bristanr. The $4,000 I gave it to Mr. McGarrity. 

Senator Frreauson. What was he to do with it / 

Mr. Brisnane. There was another $1,000 to come up to Sh5.000. you 
see, and in the meantime we collected the $5,000- 

Senator Frerevson. Did you collect the other thousand / 

Mr. Brisuane. I collected the other thousand. 

Senator Frreuson. And did you have it in your possession ? 

Mr. Bristane. I brought it up to the House Office Building here 
1n Washington. 

Senator Frerevson. You brought it here to Washington ? 

Mr. Brisuane. Brought it to Washington. 

Senator Fercuson. Who did you give it to 4 

Mr. Bristanr. Congressman McGranery. 

Senator Fercuson. That is $1,000. 

Mr. Bristane. That is the final thousand. 

Senator Frrouson. The S4.000 you gave to w ho? 

Mr. Bristanr. Joe McGarrity. Joe McGarrity gave me a receipt 
for it. 

Senator Frrevson, And $1,000 you gave to McGranery ? 

Mr. Brisuane. I gave personally $1,000 to MeGranery himself. 

Senator Frrevson. What form was that money in, that thousand ? 

Mr. Bristane. Bills. maybe both, IT wouldn’t know exactly. 

Senator Frerauson. What? 

Mr. BrisnaAne. In bills, small and large. 

Senator Frreuson. Large and small bills, this thousand dollars. 

Mr. Bristane. Yes. 

Senator Fercuson. When vou gave the money over to MceGranery, 
what form was it in? 

Mr. Bristane. In about the same. 

Senator Frrcuson. So you had had all of the money in your pos- 
session # : 

Mr. Bristane. Well, not all together. 

Senator Fercuson. No, but at two times? 

Mr. BrisnAne. Yes. 


99786--52——15 
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Senator Frercuson. The $4,000 at one time that you gave to MeGar- 
rity. And what was MeGarrity to do with the $4,000? 

Mr. Brisnanr. MeGarrity was to give it to Congressman Mce- 
Granery. 

Senator Fercuson. For what purpose? 

Mr, Brisuaner. For to relieve the bond that was put up for Sean 
Russell in Detroit. That is at the time the King and Queen were com- 
ing from Windsor and Sean Russell was arrested. 

Senator Ferguson. He was picked up by the immigration people / 

Mr. Brisuane. By the immigration. 

Senator FerGuson. And you were to put a bond up for $5,000. 

Mr. Bristane. For $5,000. Mr. Chawke was in charge of it, Mr. 
Chawke, of Detroit. 

Senator Ferauson. A very able and distinguished lawyer in De- 
troit. 

Mr. Bristane. Yes, he happened to be in Detroit the same evening. 

Senator Frercuson. Were you in Detroit / 

Mr. Bristane. Yes, sir; that evening. 

Senator Ferauson. He put up a bond and then you gave $1,000 to 
MecGranery ? 

Mr. Brisuane. Myself: yes. Not my money but the money he col- 
lected. 

Senator Frreuson. Did you tell him whose money it was 

Mr. Bristaner. Yes, I gave him the $4,000, and that was the five. 

Senator Frerauson. Did you talk about the four that MeGarrity 
had given him ? 

Mr. Bristane. There is also a receipt for the four there. 

Senator Ferguson. You have a receipt / 

Mr. Bristanr. Certainly, it must be a receipt for the four. Joe 
McGarrity gave me a separate receipt for himself. 

Senator Frreuson. Yes, but did you ever talk with Judge Me 
Granery / 

Mr. Bristanr. Yes, L talked to him. 

Senator Frerauson. About the $4,000? 

Mr. Bristane. About the $4,000, the one that made the five. 

Senator Frerauson. Did vou evel talk to him about the four? 

Mr. Bristanr. A few moments, I presume, only. 

Senator rerauson. Did he say he had it or not 4 

Mr. Brisbane. He said he had it, definitely. 

Senator Frerauson. Did you tell him where all of the money came 
from or not é 

Mr. Brisnani Le did not ask me at that time. He did not ask me 

here it came from. vou see. But when we were colleeting it for Joe 
MeGarrity. the $5.00 ) the w hole 85.000 vas to protect Mr. Chaw ke 
Who ga h s Word, his personal Wwe ra, to cover the bond in Detroit. 

Senator Fereuson. This was to guarantee Tom Chawke that he had 
viven the bonding company his personal word, guaranteeing the bond, 


i 1d this 85,000 \ as to guarantee that ¢ 

Mr. Bristane. Yes. 

Senator FERGUSON. . ight. Did you tell MeGranery where vou 
vot the $1,000 4 


Mir. ibRISLANE., Yes. 
Senator Frreuson. What did you tell him ? 
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Mr. Bristane. I told him that it came in from all over the country. 
We collected everywhere. We wrote out to the organization and let 
them send it in. 

Senator Frrcuson. What organization / 

Mr. Bristanr. The Clan- Na- Gael organization. 

Senator Freravson. You told him that? 

Mr. Brisuane. Oh, sure, definitely, he knew it that way. 

The Cuamman. The question is, Did you tell him that? Did you 
i McGranery that when you handed him the $1,000 and when you 

gave him the $4,000? 

Mr. Brisuane. | said that clears our amounts now, you see, that we 
owed. 

Senator O'Conor. That clears the amount / 

Mr. Bristane. Yes. 

The CHarrMan. Did you tell him that it came from McGranery / 

Mr. Brisuane. Never. 

The Cuarrman. Did you tell him it came from the clan ‘ 

Mr. Brisuane. If it came from Joe McGarrity, I would be the first 
person to say open it. The Irishmen in America had respect for Joe 
McGarrity and they turned around and did the best they could for the 
cause of Ireland. 

Senator O’Conor. Had he made any consideration to it? 

Mr. Brisuane. He did all of his life; always. 

Senator O’Conor. So he was in that from the outset / 

Mr. Bristane. Maybe 30 or 40 years. 

Senator O'Conor. But had he made any contribution to this par 
ticular fund? 

Mr. Bristaner. Well, oh, not this particular fund. The man was 


dying, and nobody put the question to him, but he had given thousands 
upon thousands of dollars throughout the years. 

Senator O’Conor. To the Irish cause? 

Mr. Bristanr. To the Irish cause. 

Senator Frravson. But did you tell MeGranery that this was tl 
clan’s money you were giving him? 

Mr. Brisuanr. Defin itely I told him that, that it was the clan’s 


money. 

The Cuatrman. Did you tell him that ? 

Mr. Bristane. Yes. 

The CuatrmMan. You told MeGranery ? 

Mr. Brisupanr. MeGranery. 

Senator O'Conor. Can you repeat about what you told him 
what he asked vou, if anything? 

Mr. Brisuanr. You see, while inside in his office T asked him if he 
ould Jet me know where Martin Sweeney’s office was in the building, 
and he told me where to go to Martin Sweeney’s office, and he went 
to him. When I came back he had the receipt, a typist had written 
out the receipt. and I got my receipt for it. We got the receipt for 
the $4,000 of Joe MecGarrity and gave it to him. And he gave me a 
receipt, Congressman McGranery, he gave me a receipt for the $5,000. 
complete. 

Senator O’Conor. That is not what I was asking. I wanted you to 
tell us if you can, and to the best of your recollection, just what you 
said to him with reference to where the money came from, just what 
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_ 


your words were and what he answered and what questions if any 
he asked you about it. 

Mr. Bristanr. There was no doubt at all in my mind 

Senator O’Conor. I don’t want it that way. I would rather you 
tell us. 

Mr. Bristane. We discussed the matter of the $5,000 getting into 
Joe’s hands, you see. 

The Cuatrman. Whose hands? 

Mr. Bristane. Joe McGranery. 

The Cratrman. McGranery or McGarrity ? 

Mr. Bristane. McGarrity, yes. 

The Crarman. How did it get into Joe McGarrity’s hands 

Mr. Bristane. The $4,000 was handed in at the meeting. I gave 
t to Joe MceGarrity myself 

The Crrarman. You gave the $4,000 to Joe McGarrity / 

Mr. Brisuane. Yes: and he gave me a receipt for it, which vou will 
find in the record. 

Senator O’Conor. And then Joe MeGarrity gave it to Congressman 
McGranery ? 

Mr. Brisiane. Yes: and the thousand with it. 

Senator Frrauson. T show you these receipts. 

The Cratrman. Is that it? 

Senator Frreuson. Is that the receipt ¢ 

Mr. Bristane. Thatiis the receipt. 

Senator Ferguson. | will mark that exhibit 1, so it will be identified. 
On the next page, exhibit 2. Will you look at that one, and I want 
to ask you in particular about this note on the bottom. Is that right? 

Mr. Bristane. Yes. 

Senator Ferauson. Exhibit 2. I will ask you whether or not this 
was on that paper “Note, a further sum is to be given in custody of 
James P. MeGranery within 10 d: ays, sum to come from Clan-Na-Gael., 
by James Brislane, Joe Me ‘Garrity.’ 

Mr. Bristane. To James P. McGranery within 10 days. T gave 
t to Congressman MecGranery myself. 

Senator Frreuson. The thousand vou gave to him? 

Mr. Brisuanr. Yes: and he gave mea receipt for it 

There should be a receipt for it there, sIr. 

The Carman. You gave him the $4,000, too, did you not ? 

Mr. Bristange. Notice—— 

Senator Frrauson. Here is the receipt from you: 

Received of James Brislane the sum of $1,000 which is to be used to indemnify 
Thomas Chawke, Esq., against any loss arising of his obligation on the bond 
for Sean Russell and in the receipt he suffers no loss the said sum together 
with $4,000 previously given me is to be returned to said James Brislane. 

It is signed James P. MeGranery. So you were to get back all of 
the money in case there was no loss, is that right? 

Mr. Bristane. That is right. 

Senator Fercuson. That receipt, exhibit 3 we will call it, was that 
given by McGranery to you when you gave him the thousand dollars? 

Mr. Bristane. This isn’t a - familiar to me. 

Senator Frrauson. Well, it is a photostatic copy. That may be 
what is troubling you. Did y you get a receipt from him? 

Mr. Brisuane. Yes, definitely. 
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Senator Fercuson. Written in longhand? Written in pen and ink? 

Mr. Bristane. In pen and ink‘ I got the receipt from him, deti- 
uitely got the receipt from him. And I got the receipt from him for 
the $1,000 and $4,000 making it five. 

Senator Ferauson. Making it five. 

Mr. Bristanr. Yes, I am sure that is here somewhere. Whose file 
is this 

Senator Ferauson. Those are exhibits here in the case. 

Senator O°Conor. Mr. Brislane, after the settlement of the case, 
or after the court trial and the verdict was announced, the money 
was then paid over / 

Mr. Bristane. Into court, yes. 

Senator O'Conor. And then later on was forwarded to whom / 

Mr. Bristanr. Dennis O'Leary Cohalan, who was acting with Mr. 
Dilworth. 

Senator O'Conor. He is the attorney in New York? 

Mr. Bristanr. He brought his check book with him from Mr. Burke 
in New York. | was present, Frank Dougherty was present, and I 
signed the receipt. We vot out of if nineteen hundred and some odd 
dollars. 

Senator O'Conor. What was done with that / 

Mr. Bristanr. What was done with it? I presume in the court 
it was given to James Brislane, to me. Not for my purpose, for 104 
own purpose, mind you. 

Senator O'Conor. So that after the court trial and the tender of 
the money, it was then sent to Mr. Cohalan in New York and he gave 
you the check for it paid to your individual order, $1,900 4 

Mr. Bristane. Yes. 

Senator O’Conor. And vou deposited it 7 

Mr. Bristanr. 1 deposited in the name of James Brislane and 
Frank Donnelly to be used for the freedom of Lreland when the right 
man got he head of an organization in Ireland and worked for 
the freedom of the 32 counties 

Senator Frreuson. You still have $1,944.90 for the 
Lreland 2 

Mr. Bristane. Yes, sir, definitely. 

Senator Henprickson. Mr. Brislane, why did you give this $4,000 
to MeGarrity! Why did you give the $4,000 to Mr. MeGarrity / 


Why didn’t you give the $4,000 to Congressman McGranery at the 
time? 


freedom of 


Mr. Brisuanr. Mr. McGranery wasn’t a member of our organization 

Mr. MeGarrity was, and he was the right man to give it to because 
he helped us to get it in, with his moral support, and we got it in, 
and we raised it at the time. We gave it then to Mr. McGranery to 
reimburse Mr. Chawke of Detroit. And I went up to Detroit in 
1942, T turned around and J had a conversation with Mr. Chawke, 
and Mr. Chawke said, “That makes this bond.” He said, “Null and 
void.” So when I came back to New York in our organization we 
started to collect it. So in the meantime, Joe MeGarrity who was 
alive until August 1940, Joe McGarrity had his personal word with 
Mr. Chawke. He didn’t want to have Mr. Chawke in anv way lose 
$5,000 because of his personal bond that went on Sean Russell, to 
keep him out of prison. He was in prison. He was in prison for 
about 5 days. 


GOTRG 52—_-—16 
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Senator Henprickson. How do you explain why you gave the 
$4,000 to Mr. McGarrity? Why did you then give the $1 000 to the 
Congressman ? 

Mr. Bristane. Mr. McGarrity said that James McGranery is the 
man that was to hold the money, and as far as we were concerned his 
word was law. 

Senator Henprickson. He hadn’t been selected then as a stake- 
holder at the time you gave Mr. McGarrity the $4,000, is that right? 

Mr. Bristane. It was in Joe’s mind all the time. I presume it was 
in his mind all of the time to give it to him. 

Senator Henprickson. Thank you. 

Senator Fercuson. How many lawyers have you had to try and 
get this money? How many did you hire? 

Mr. Bristane. There must have been four or five. 

Senator Frrcuson. Four or five lawyers. 

Mr. Bristane. Maybe five. 

Senator Fmrevson. What happened to all of them? What did they 
tell you when they came back ? 

Mr. Bristanr. One or two of them got into the Army. 

Senator Fercuson. One or two of them got into the Army? How 
about the other three ? 

Mr. Bristane. Well, just like Mr. What-you-call-it a while ago— 
Mr. Vizard 

Senator SmirH. You mean the Irish Republican Army ? 

Mr. BristaAnr. Pardon? 

Senator Frercuson. The Irish Republican Army. He wanted to 
know whether they got into that army. 

Mr. Bristane. No; the American Army. The war was on at the 
time. 

Senator Frrevson. What did these lawyers that did not get into 
the Army tell you about this matter? Why didn’t they get vour 
money ¢ 

Mr. Brtstane. Mr. Vizard withdrew from this case. 

Senator Frrevson. Why? 

Mr. Bristane. I wasn’t secretary then, I was secretary but I wasn’t 
secretary at that period. That was 1944 or 1945. 

Senator Fercvuson. You do not know because you were not secretary. 
How did you come to hire Dilworth ? 

Mr. Bristanr. I would say through Dennis O'Leary Cohalan, to 
the best of my ability, Dennis O’Leary Cohalan. 

Senator Frreuson. You asked him who to get and he said Dilworth? 

Mr. Bristang. I wasn’t then responsible. 

Senator Frercuson. You did not get Dilworth ? 

Mr. Bristane. I didn’t get Dilworth. He was gotten, I would 
say, through Dennis O’Leary Cohalan, a son of Judge O'Leary. 

Senator Frereuson. How is your cause getting along now, of freeing 
Ireland ? 

Senator O’Conor. They are free, are they not ? 

Mr. Bristang. Oh, no. 

Senator Frreuson. How is the cause coming along? You have 
$1,940 for it. 

Mr. Bristane. $1,940. We hope God will send us $5,000 more with 
it and help them along. 
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Senator Henprickson. Mr. Brislane, one more question. You have 
this money in the bank and the bank will get it. Why didn’t you give 
that money back to the Clan-Na-Gael? 

Mr. Bristane. I will give it back to the better cause, for we 
collected it for them. 

Senator Ferguson. Read the answer. 

(The answer was read by the reporter.) 

The CuatrmMan. Are there any further questions ? 

Mr. McGranery. Mr. Chairman, could I suggest a question that you 
might ask the gentleman ¢ 

The Cuaimman. You may suggest a question to the Senator right 
next to you. 

Mr. McGranery. The question I would like to suggest is what is 
this organization, and who constitutes it 

Senator Henpricxson. What is the organization of which you are 
secretary ¢ 

Mr. Bristane. I am not secretary. 

Senator Henpricxson. I understood you to say you were secretary. 

Mr. Bristane. I was, but not since from 1944, I said. 

Senator Henprickson. And what was this organization consisted 
of, who are the members of it ¢ 

Mr. Brisnanr. Have La right to answer that? 

The Cuainman. Yes, surely you have a right to answer that. Tell 
who the members of it are, if you know. 

Mr. Bristane. Of course I know them. 

The Cuainman. Who are they ? 

Mr. Bristane. Well, we have John Keys O'Doherty, who was secre- 
tary at one time, in 1948 or 1949, and you have the Northern Repub- 
lican Society, who has taken over the function of the Clan-Na-Gael 
for the freedom of the six counties to come in with the rest of Ireland. 

Senator Jenner. The Clan-Na-Gael no longer exists? 

Mr. Bristane. It does exist. 

Senator JENNER. It has been pledged into a new organization ? 

Mr. Bristane. Yes. 

Senator JENNER. When did the merger take place with this North- 
ern Republican organization ¢ 

Mr. Bristane. The Northern Republican organization, they are on 
for about 3 or 4 years. 

Senator Jenner. And about 3 or 4 years ago the Clan-Na-Gael was 
pledged into the new organization ¢ 

Mr. Bristane. Some of the Clan-Na-Gael. 

Senator Henprickson. Does this new organization constitute you 
as the trustee of this money? 

Mr. Bristane. If you will read this court’s verdict on it there, it 
clears up the issue. 

Senator Henprickson. The court. 

Mr. Bristang. The court. 

Senator Henprickson. The court’s findings? 

Mr. Bristane. Yes. 

Senator Henprickxson. Designated you as a trustee of this money? 

Mr. Bristane. I can’t use the language. 
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Senator Ferguson. The title of the case is James Brislane individu- 
ally and as trustee ad litem for Clan-Na-Gael of New York, an unin- 
corporated association. That is on the outside here. 

Senator Jenner. What is the date of that decision ¢ 

Senator Frreuson. I do not have the last. This was in 1949 that 
this testimony was taken. I do not have the decisions. 

Senator Henprickson. As I understand it, Mr. Brislane, you live 
in New York. Are you holding this money under any legal authority 
issued by the State of New Yor ke 

Mr. Bristanr. The finding of the court. Don’t ask me the techni- 
calities, I know nothing about them. But the findings of the court 
are there. 

Senator Henprickson. All right. 

The Cuairman. Any further questions? All right, thank you, sir. 

Gentlemen of the committee, we have one other witness who was 
subpenaed, Harold Kehan. He is in Philadelphia. There is a wreck 
between here and Philadelphia that has not been cleared for many 
a urs. It will be some hours vet before it can be cleared. He cannot 

t here for several hours. Ido not know whether his testimony is of 
cae nificance or not. T would like to leave it to the committee. It 
is my desire to mabe this thing 7 today because on tomorrow morning 
I must be on the tloor with a bill that will be on the floor for some 
days. What is vour pleasure / 

Senator Ferguson. Could I ask Green what evidence has Kohan in 
relation to what was said by Judge McGranery / He was not with you 
at the conversation ? 

Mr. Green. No, sir. I would venture to say that Mr. Kohan can 
add nothing of value to what Mr. Trescher and I have said, 

Senator Frreuson. Ex ‘ept that he might know what Trescher told 
him when he came hac kk, 

Mr. Green. That is correc t. 

Senator O'Conor. Mr. Trescher has been here and testified himself. 

Mr. Green. That is aoa 

The Cuatrman. Unless the committee or some member of the com- 
mittee wants that witness, we are going to excuse him. 

Judge McGranery, do you care to be heard ¢ 

Senator Magnuson. Mr. Chairman, there was some testimony here 
the other day, by, | helieve, Mr. Dilworth. to the effect that McGarrity 
was broke when he died, although at one time he was a wealthy man. 

The CuarrmMan. Yes, there was testimony further that they had 
his bank account searched and they found no withdrawals at or about 
that time from his personal bank account. 

Senator Magnuson. Yes, there was some testimony to that effect. 

The CuHarrmMan. That was from Mr. Dilworth. 

Senator Magnuson. I understand—I don’t know whether Judge 
McGranery can testify to this or would testify to this—that when he 
died he left a substantial sum of mone Vv and that there were with- 
drawals when this money was withdrawn by the Clan-Na-Gael. 

Mr. McGranery. I would like to testify on that point. 
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TESTIMONY OF JAMES P. McGRANERY—Resumed 


The Cramman. Just before you do that, Mr. McGranery, is there 
anyone else, any other person present, who cares to be heard either 
for or against the nomination of James P. MeGr anery to be Attorney 
General of the United States? If not, you may proceed, Judge 
MecGranery. 

Mr. McGranery. Mr. Chairman, it was testified here by Mr. Dil- 
worth that Mr. MeGarrity, while he had been a man of some means 
previously, at the time of this particular incident he had no funds, 
and at or about the time of his posting of the bond, that he had no 
bank account. I think that is what Mr. Dilworth testified to, and 
that there was nothing that could be shown of any character where 
Mr. McGarrity might have in any way contribu ted any sum to the 
fund. I have here, Mr. Chairman, as a part of the record in the 
case at the time it was tried, that on February 29, 1940, which is the 
same date as the receipt signed by me to Mr. MecGarrity, in which I 
received $4,000, and acknowledged that receipt of Mr. McGarrity, 
there is a withdrawal of $5,000 from the only bank account Mr 
MeGarrity had in existence in the United States at that time. That 
is here, Mr. Chairman, and while it is part of the record of the case 
when it was tried, 1 do point it out to you. 

The CHamman. Was that an exhibit in the case ? 

Mr. McGranery. Yes: it was. And it was for the consideration of 
the jury at that time. On the date of March 18, when I received the 
other $1,000, Mr. Chairman, there is here noted a withdrawal of 
$1,000 from the account of Mr. MeGarrity’s as of that precise date— 
the 2ist that I signed the receipt or received it from Mr. Brislane. 
It was withdrawn, however, on March 18. It is quite significant, 
Mr. Chairman, that there are no deposits of any consequence made 
by Mr. MeGarrity in the same account at or about the same time. 

The Cnuamman. By that you draw the attention of the committee 
to the fact that had this money been collected and turned over to 
MeGarrity, and he had deposited it, it would have been reflected on 
that exhibit. 

Mr. McGranery. Exactly so, sir. And the fact that more particu- 
larly does it go to disprove what Mr, Dilworth said yesterday, that 
there was nothing in an ase that would indicate that Mr. MeGarrity 
might have made any contribution, and he said precisely that there 
were no withdrawals from any bank accounts at that time. 

(The information referred to is as follows :) 
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LEDGER 


Jos. McGarity special account, the Real Estate Trust Co. of Philadelphia, 
Philadelphia, Pa. 


Checks Deposits Date Balance 


Balance brought forward 


$1,350.00 | Jan. 2, 1940 
Jan. 3, 1940 $54 $11: Jan. 3,140 


1,000.00 | Jan. 3, 1940 


nue 


4, 1940 
Do i ‘ ’ d 4, 1940 
5. 1940 > 5.5 Jan. 5,1940 
6, 1940 12. 25 an. 1, 1940 
1. 8, 1940 25. 00 u , 1940 
; , 1940 
11, 1940 - 9. 00 2. 25 n. 11,1940 
. 12, 1940 ' 7.00 n. 2,140 
. 1f, 1940 30. 00 . ». 1940 
17, 1940 2k. 20 jan. 17,1940 
18, 1940 5. 00 M Jan. , 1940 
19, 1940 25 in. 19,1940 
24, 1940 58 an. 24,1940 
25, 1940 90 90.57 nN. 25, 194( 
0, 1940... 5. Of n. 30, 194( 
1040 12. 25 Jan. 31, 1946 
, 1940 2 i ‘ Feb, 2, 1941 


> 1940 


194 


ee ee de ee ee 


Senator Ferauson. Could I see that ? 


Mr. McGranery. Surely. 

Senator Smirn. Judge, is that one of the items of evidence on 
which you based your contention that you did not want to turn this 
money over voluntarily until you had a court decree on it? 

Mr. McGranery. That is only one, Senator. I have many others. 
I had many other reasons for feeling that this mon ey belonged to the 
McGarrity estate. 

Senator Frrauson. How do you account, Judge, for the receipt 
being “Same is to be returned to the Clan-Na-Gael” / 

Mr. McGranery. That is exactly right. If you will bear with me, 
Senator, and be a little patient—— 

Senator Magnuson. May I ask a question? As also was testified to, 
and which I think is important in relation to McGarrity, I think Mr. 
Dilworth said—and I do not know whether I will quote him cor- 
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rectly—that when he died he was broke. I think he used the term 
“broke.” You knew McGarrity well. Are you familiar with what 
his estate was at the time he died, the value of his estate ? 

Mr. McGranery. Yes; I am. 

Senator Magnuson. Could you state it ? 

Mr. McGranery. As I testified previously, Mr. McGarrity was 
suffering at this particular time with cancer of the esophagus. He 
was a strong man. He asked the doctors to tell him the truth, and 
they did, that he had about 6 months to live. I prepared a will oe 
a declaration of trust for Mr. McGarrity. It was the only lega 
work I had ever done for him. Mr. McGarrity had occupied a se : 
on the Curb Exchange in his lifetime. Mr. MeGarrity was a man 
that was dedicated, or did dedicate his entire life, his fortune and 
everything that he possessed, to this Irish cause. In 1920, DeValera, 
when he was here in America, lived at his home. Mr. MeGarrity was 
a man who wanted the world to know that Irish Americans were in- 
terested in the freedom of Ireland. He was something strange to 
our age, and a man that shunned publicity. He preferred to have 
it known that it was always an organization. He has paid from his 
pocket all of the expenses of these Irish gentlemen who came to our 

shores then, stirring up an interest in the Irish cause. I have seen 

him on occasion require from the hotel, for the use of a ballroom, 
that they would grant him and give him a receipt to the Clan-Na-Gael 
when he would advance the money from his pocket. 

This Sean Russell on his visit here to America was his house guest. 
All of the expenses were paid by Mr. MeGarrity. He wanted it known. 
If you will take these two receipts signed by me, the one that I signed 
for Mr. MeGarrity which had it at the ¢ lan-Na- Gael, I ee you 
will find that the one in long hand by me which I gave to Brislane was 
given to Brislane as an individual. 

Senator Fercuson. Do vou have that one there ? 

Senator Henprickson. Here it is. 

Mr. McGranery. You will notice here, gentlemen of the commit- 
tee, this $1,000 which I maintain was drawn from the bank on March 
18, delivered by Brislane to meon March 21. Isay: 

Received of James Brislane the sum of $1,000, which is to be used to indemnify 
Thomas Chawke, Esq., against any loss arising out of his obligation on the bonds 
for Sean Russell and in the event he suffers no loss the said sum together with 
the $4,000 previously given me is to be returned to the said James Brislane. 

Senator Frercuson. As a lawyer, if you knew that that money be- 
longed to somebody else—— 

Senator Maenuson. Just a minute. I asked a question, and it has 
not been answered. 

The CrHarmMan. What is the question ? 

Senator Magnuson. I asked Judge McGranery if he knew what 
he had when he died, in view of the testimony we have had here that 
he died broke. 

Mr. McGranery. The exact amount, $307,051.76. 

Senator Magnuson. You wouldn’t consider that broke, would you ? 
It may be in Philadelphia, but it is not broke in my country. 

Mr. McGranery. Vernacular of the streets would be, perhaps, 
“that ain’t hay.” 

Senator Frerevson. Is that the inventory? 
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Mr. McGranery. Yes, the Government audit. 

Senator Frereuson. How much was there in cash ? 

Mr. McoGranery. I don’t know what was the cash. Do you re- 
member? Practically nothing in cash. 

Senator Ferguson. What was this, real estate ? 

Mr. James F. Masrerson. It was pretty nearly all; about $35,000, 
with bank accounts and securities here, and the rest were bank ac- 
counts and securities in Lreland. 

Mr. McGranery. He was a man back in 1916 who wrote a letter 
to the then Secretary of State and asked him to define for him his 
rights as a citizen of the United States with respect to his interests in 
the Irish Republican cause. That is the type of man he was. 

Senator Magnuson. That answers my question. 

Senator Jenner. There is one discrepancy, Mr. Chairman. Mr. 
Brislane, [ believe, testified that he turned over this $1,000 to Judge 
McGranery, and that it was in various denominations. I believe vou 
testified previously that it was in $1,000, and the $4,000 was all in 
S100 bills which you took the numbers from and deposited in the 
House ( dihe e sa fe. 

Mr. McGranery. That is right, and gave to the clerk of the court 
the precise numbers taken from the bills at the time. 

Senator O’Conor. In other words, you gave the identifieal bills. 

Mr. McGranery. That is right. I never disturbed them. <As I 
said, Mr. Vanech remembers me putting it in the safe in the Depart- 
ment. 

Senator JeENNeR. You did receive a thousand dollars from Mr. 
Brislane rather than $1,000 in various denominations ? 

Mr. McGranery. | think that is right. I would not be too sure 
whether he gave me a $1,000 bill or ten $100 bills. 

Senator O’Conor. That may be important to us as to whether or 
not it was a large number of bills or just a few of large denominations. 

Mr. McGranery. They were all hundreds and there was one $1,000 
bill. 

The Cuamman. That is the reason I asked today what manner you 
turned it over in. You turned it over in one $1,000 bill, and the other 
in hundred dollar bills to the clerk of the court / 

Mr. McGranery. That is mght. 

Senator Smirn. You paid out some money in the meantime. 

Mr. McGranery. I paid that out of my own pocket. 

Senator Frreuson. You did not pay all of that money into the 
court / 

Mr. McGranery. No. What I paid into court, I paid in the precise 
amount that was admitted to be due in accordance with the claim, less 
the amount that I claimed. 

Senator Frrauson. You paid in $3,500 and some, did you not ? 

Mr. McGranery. That is right. 

Senator JENNER. It was the same money. 

Mr. McGranery. The same money taken from the same amount, 
and the expenses deducted. 

Senator O’Conor. In other words, ultimately the amounts which 
vou paid into the court were the identical bills that you had received, 
some but not all, but the bills that you did pay in came originally 
from either Mr. McGarrity—— 
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Mr. MeGranery. That is right. I didn’t use a check or anything 
of the sort, Senator. It didn’t come out of my own bank account. 

Senator O’Conor. You never commingled them with your own 
funds? 

on MecGranery. Never. 

‘nator Fereuson. My question is, Judge, as a lawyer, how you 
coul ic Ve a receipt in writing over your signature that all of this 
money was to be paid back to James Brislane if vou knew he didn’t 
Owl 1t. 

Mr. McGranery. I gave that to Brislane, but MeGarrity changed 
that by writing the other receipt out and saying here it goes to Clan-Na- 
Gael. If you will look at those receipts that is the distinction between 
them. too. 

Senator Frrevson. On March 21, 1940-— 

Mr. McGranery. The two that were written by Mr. McGarrity, one 
in which he gave to Brislane acknowledging “4,000 coming from the 
Clan-Na-Gael, and the other which he gave me and asked ine to sign, 
vhich were printed or written out on his own typewriter in his own 
home. That is just the point that I am making to you, Senator. 

Senator Fereuson. I yet don’t understand you putting this in writ 
ing if you knew that it was McGarrity’s money. 

Mr. McGranery. Certainly I knew it ws as Mi ‘Garrity’s money. 

Senator Fercuson. You were creating evidence that you could not 
later contradict. 

Mr. McGranery. That is right. Now let me tell you something else, 
Senator. 

Senator Magnuson. It is possible to do things sometimes that you 
do not think later you will have to explain. 

Senator Fercuson. Did you know he was ill at the time / 

McGranery. At the time this happened / 

Senator FrrGcuson. Yes. 

Mr. McGranery. No; because he did not go to the doctor. He had 
no compl: ints. He looked like a healthy, strong man at this particular 
time, but in a few months he did have this ailment in the throat and 
then he was told that he was going to die. If MeGarrity had lived, 
Senator, there would ee been no ques tion about this. 

Senator Frreuson. | do not know how vou would have ever con- 
tradicted these receipts with him living. 

Mr. McGranery. I wouldn't. and I think Mr. Vizard here will tell 
you that I said to him that was the basis that I would go ahead and 
settle it upon him, “Because, Tommy, I don't want to get in any scrap 
about this thing. But if these fellows want that money “—and I told 
Vizard when he told me he was stepping out of the case, “Don’t you 
worry about that, I will never settle with another soul.” And when 
Mr. Dilworth told you yesterday that I ducked over the settlement, he 
was absolutely right. And I asked Mr. Masterson and the executors 
if they wouldn't be good enough to go along with me and make them 
come into the open court to sue me. 

Senator JENNER. Why did you enter into this agreement of settle- 
ment with Mr, Vizard? Why did you take up his time and have him 
coming to Washington and so on and finally agree on the amount 
unless vou intended to carry it through ? 
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Mr. McGranery. I told him, Senator, in all frankness that I would 
do it—that I would do it. 

Senator Jenner. And when did you change your mind ? 

Mr. McGranery. As he said, I ran into a little diffic ulty of my own 
sickness, and I was away for perhaps about, I imagine, 6 or 7 months. 

Senator JENNER. You reached this agreement in 1 year, I think it 
was 1946, and around February or March some time like that, and he 
goes up to New York and finally talks his client into accepting it and 
so forth, and it was a year later. 

Mr. McGranery. I never definitely told him I would. I don’t think 
Mr. Vizard will say that. I said I think Mr. Vizard will tell you 

Senator Jenner. Mr. Vizard testified here that if he will get cer- 
tain people to sign the release you would sign the release you would 
settle and he went to New York and got them to sign it, and a year 
later you had not settled. 

Mr. McGranery. That is right. 

Senator JenNeR. Why did you send him on a goose chase, if you 
maintained all of the time that this was McGarrity’ s money ¢ 

Mr. McGranery. I didn’t want to send him on a goose chase, and I 
probably would have settled with Vizard, if I had not gotten sick. 
And I told Mr. Vizard, I said, “*Tommy, you can bet your life I won't 
settle with anybody else.” 

Senator Jenner. You were not sick all that time, were you? 

Mr. McGranery. Close to it, Senator. It was for quite a spell. 

The Crratmman. Any further statement, Judge? 

Mr. McGranery. No, sir; not unless you gentlemen have some 
further questions. 

Senator Smirn. Who was Mr. Masterson ? 

Mr. McGranery. He was my associate. 

Senator Smirn. What you said about his being an executor— 

Mr. McGranery. He was not the executor. What he did, after I 
went on the bench, Senator, he took over. Mr. McGarrity had asked 
me in the will to act as attorney and he designated me as attorney. 
After I went on the bench, Mr. Masterson took over. 

Senator Smiru. The legal work that you had been doing. 

Mr. McGranery. That is right; yes, sir. 

The CratrMan. Any further questions? Is there anyone now 
present who cares to be heard either for or against the nomination of 
James P. MeGranery to be Attorney General of the United States? If 
not, I am about to close the hearings. 

Senator Frrevson. Mr. Chairman, I just want to put in the exhibits 
from the Attorney General’s office. 

The Cuairman. Which exhibits ? 

Senator Frrevson. In relation to the New York grand jury of 1945. 

The Cuarrman. They will be inserted in the record. 

Senator Macnvuson. What is that? 

Senator Frercuson. They are the letters and correspondence to that 
grand jury matter in New York. 

The Cuatrman. They want these back. 

Senator Fercuson. They can have them back 

The Cuarrman. All right. 
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(The correspondence referred to follows :) 


JuLY 9, 1945. 
Mr. J. P. LAFFERTY, 
195 Broadway, New York, N. Y. 

My Dear Mr, LAFFERTY: This is in reply to your letter of July 3, 1945. 

You inform me that you have discussed this matter with four judges of the 
District Court for the Southern District of New York, and not three judges as 
1 stated in my letter to you dated June 27, 1945. That you talked to four 
judges instead of three does not, in my opinion, change the situation. The 
fact is that at least one judge, namely, Judge Coxe, has thoroughly studied the 
minutes of the testimony taken before the grand jury, and you and he and I 
completely canvassed and discussed the matter at the conference in Judge 
Coxe’s chambers, at which time I informed you of the general policy of the 
Department of Justice on this matter. Furthermore, I advised you in my 
letter of June 27 that the Department would not overrule the considered judg- 
ment of the judges who have examined into the matter and that therefore your 
request for a special assistant to advise the jury must be denied. 

Nothing in your recent letter in any way changes the basis of that decision 
and, accordingly, it remains the decision of the Attorney General. 

With my kind regards, Il am 

Very sincerely. 
JAMES P. McGRANERY, 
The Assistant to tlhe tttorney General, 


DEPARTMENT OF JUSTICE, 
UNITED STATES ATTORNEY, 
SOUTHERN Districr oF NEW YorK 
New York 7, N. Y., July 5, 1945. 
Hon. JAMES P. McGRANERY, 
The Assistant to the Aitorney General, 
De} trtment of Justice, 
Washington 25, D.C. 
Dear JIM: I am enclosing herewith a draft of a proposed reply to Mr. Laffer 
in answer to his latest letter to you. 
Piease send me a copy of whatever reply you forward him. 
Sincerely yours, 
JOHN FX. McGOHEY. 


t lide d NSiates Lttorne Vy. 


JULY 9, 1945. 

DeAR Sin: This is in reply to your letter of July 8, 1945. 

You inform me that you have discussed this matter with four judges of the 
District Court for the Southern District of New York, and not three judges, as I 
stated in my letter to you dated June 27, 1945. The fact that you talked to four 
judges instead of three does not, in my opinion, change the situation. The fact is 
that at least one judge, namely, Judge Coxe, has thoroughly studied the minutes 
of the testimony taken before the grand jury, and you and he and I completely 
cunvassed and discussed the matter at the conference in Judge Coxe’s chambers, 
at Which time I informed you of the general policy of the Department of Justice 
on this matter. Furthermore, I advised you in my letter of June 27 that the 
Department would not overrule the considered judgment of the judges who have 
examined into the matter and that therefore your request for a special assistant 
to advise the jury must be denied. 

Nothing in your recent letter in any way changes the basis of that decision 
and accordingly, it remains the decision of the Attorney General. 

With my kind regards, I am, 

Very sincerely yours, 
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New York, July 3, 1945. 
Mr. JAMES P. MCGRANERY, 
issistant to the Attorney General, 
Department of Justice, Washington, D. C. 

Dear Mr. McGranery: In your letter of June 27 I find a statement which 
apparently was, in part, the basis of your decision but with which I cannot quite 
agree. In your letter you state “* * * jnasmuch as you have discussed it 
with three of the judges for the Southern District of New York, and since Judge 
Coxe had very thoroughly studied the minutes recorded before the grand 
a 
The facts are that 1 had oceasion to talk to four judges in connection with 
this matter, but the only judge with whom I had occasion to talk in connection 
with obtaining the appointment of a special assistant to the Attorney General 
was Judge Coxe. In dealing with this matter, I did not at any time ask a judge 
or any official of the Government whether or not the grand jury should make 
the investigation which they had under consideration. I merely asked the ques- 
tion whether or not the jury could have counsel, expressing a preference for a 
special counsel. I might add that, in talking to Judge Knox before this matter 
was presented to the jury, he took particular pains to advise me that it was for 
the jury to decide, and only the jury, as to whether or not they should make an 
investigation of charges made before them. 

Yours truly, 
J. P. LAFFERTY, 
Foreman, February Federal Grand Jury, 
Southern District of New York. 


JUNE 27, 1945. 
Mr. J. P. LAFFERTY, 
195 Broadway, New York, N. Y. 

My Dear Mr. LArrerry: After leaving the conference Thursday afternoon I 
thought you might care to have something in writing from me to show to you 
fellow members of the February grand jury, of which vou are foreman, so I am 
taking this opportunity of expressing the appreciation of the Department for 
your and their conscientious service as grand jurors. 

After discussing the matter very thoroughly with vou in the chambers of 
Judge Coxe, I stated to you the general policy of the Department with respect 
to the general subject matter under discussion and that inasmuch as you had 
discussed it with three of the judges for the Southern District of New York, 
and since Judge Coxe had very thoroughly studied the minutes recorded before 
the grand jury, I must respectfully say to you that we could not overrule the 
considered judgment of the three judges who have examined into this matter 
most carefully. Your request, therefore, for the appointment of a special assist- 
ant to the Attorney General must be denied. 

With kind regards, 

Very sincerely, 
JAMES P. MCGRANERY, 
The Assistant to the Attorney General. 


,- 


NEW York, June 27, 1945. 
Hon. THomas (C, CLARK, 
ittorney General of the United States, 
United States Department of Justice, 
Washington, D.C. 

DEAR Sik: As foreman of the February Federal grand jury of the Southern 
District of New York, I wrote to the Honorable Francis Biddle as Attorney 
General of the United States under date of April 5, 1945, for the appointment 
of a special counsel to aid this jury in an investigation which they have under 
consideration. This action became necessary due to the district attorney dis- 
qualifying himself and his organization for this purpose. 

On June 21, 1945, I met in Judge Coxe’s chamber with James P. McGranery 
and reviewed this matter, and I am now awaiting a reply to the above-mentioned 
letter before the jury can take further action. 

Yours truly, 
J. P. LAFFERTY, 
Foreman, February Federal Grand Jury, 
Southern District of New York. 
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DEPARTMENT OF JUSTICE, 
UNITED STATES ATTORNEY 
SOUTHERN District of New York, 
New York 7, N. Y., June 23, 1943. 
Hon. JAMES I’, MCGRANERY, 
The Assistant to the Attorney General, 
Department of Justice, Washington 25, D.C 
DEAR Jim: These are the minutes of the February grand jury which were 
turned over to you by Judge Coxe at your conference with Mr. Lafferty, foreman 
of the grand jury, on Thursday afternoon, June 21. 
Sincerely, 
JACK 
JOHN F. X. McCGoHEY, 
United States Attorney 


NEW York, April 5, 1945. 
Hon. ALFRED C, COxE, 
District Judge, United States District Court, 
Nouthern District of New York, New York City 

My Dear JupGe Coxe: Attached is a copy of my letter of April 5 to Attorney 
General Biddle which is intended to apply for appointment of a special counsel 
to aid the February grand jury. 

I am hereby requesting that the term of this jury be extended to permit the 
jury to meke a final decision as to its action, pending receipt of a reply from 
the Attorney General of the United States. 

Respectfully yours, 
J. P. LAFFERTY. 


New York, April 5, 1945. 
Hon. FRANCIS BIDDLF, 
United States De partment of Justice, 
Washington, D. ¢ 


DeAR JUDGE BippL_e: This letter is written to vou on behalf of the February 
Federal grand jury of the southern district of New York requesting that legal 
counsel be furnished this jury for the purpose of carrying forward an investi 
gation started during its regular term. I was unable to determine from the 
court of this district or from the United States Attorney the proper form or 
procedure for this application. However. the jury felt that every effort should 
be made to obtain legal counsel before this investigation was carried further 

Charges involving certain Government agencies responsible for the administra 

of justice in this district were presented to this jury during the latter 
The jury decided that these charges shonld he investig: 
on made application to the court that a special grand jury be a 
or this purpose. The court denied this application 
sequent sessions the jury decided they would carry forward 
ion, but before doing so would make every effort to obtain legal 
ll as the fact that they invely 
‘e of law enforcement, amply justified the jury delaying further inves 
until every effort was made to obtain legal counsel. In this connection, 
would like to bring to vour attention the fact that the United States attorn 
of this district in discussing this matter with the jury, stated in effect 
if an investigation of this character was to be made, he would not want a me 
ber of his staff to act as legal counsel for the jury: and that in such a cause he 
would join with the foreman of the jury in making application to the Attorney 
General of the United States for the appointment of special counsel. However, 
during the process of making application for legal counsel to the court, ft! 
United States attorney withdrew his offer and left the matter in the hands of 
the court. The court pointed out to the jury that to proceed with an investiga 
tion of this kind without legal counsel would obviously present certain pr 
tical dithculties. Subsequently the court apparently concluded, as did the Uni 
States aitorney for this district, that such an investigation should not 


riousness of these charges, as we 
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nade. 


I would like to point out that in the minds of the jury, there is an important 
principle involved as to whether or not the jury, United States attorney, « 
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court should decide if the grand jury should investigate charges brought be- 
fore them by a responsible citizen of the community. In this particular in- 
stance, neither the court nor the United States attorney have hesitated to inform 
this jury that they should not make such an investigation, which would indicate 
to this jury that law-enforcement agencies of the United States Government 
in this district are immune from an investigation by grand juries in the event 
of serious charges of misconduct. 

The jury has furnished the court of this district with what they considered suf- 
ticient details of the charges to justify their proceeding with this investigation. 
In this connection, I would like to point out that I have not been successful 
in having the court understand that these charges do not involve any one indi- 
vidual or any one case tried before the Federal courts of this district. There 
are some 12 individuals named in the charges involved, six specific cases and 
10 specific charges of willful violation of laws and/or oaths of office. 

[I understand that the term of this jury has been extended to April 10, but I am 
requesting that the term be further extended to permit this jury to make a final 
decision as to its action, following receipt of your reply to this application. 

Respectfully yours, 
J. P. LAFFERTY. 


WESTERN ELEctTric Co., 
New York, N. Y., March 29, 1945. 
Hon. ALFRED C. Coxk, 
District Judge, United States District of New York, 
United States Court House, New York City. 

My Dear Jupcr Coxr: In accordance with our last discussion on the matter 
of an investigation under consideration by the February grand jury, I am 
attaching a confidential memorandum, together with the minutes of the first 
hearing on this matter held before the grand jury. 

I did not understand too clearly whether your intention was to arrive at a 
conclusion regarding recommending counsel to this jury and advising the grand 
jury of your decision, or whether you would give your recommendation direct 
to the United States attorney. However, this application has been made ina 
form which would permit you to give your recommendation to the United States 
attorney, in which case you or the United States attorney would advise the jury 
as to the decision. 

I am assuming that the term of this jury will be extended through April to 
permit further consideration of this matter after receiving the United States 
attorney’s decision. 

Yours truly, 
J. P. LAFFERTY. 


DEPARTMENT OF JUSTICE 
WASHINGTON 


MEMORANDUM FOR Mr. JAMES P. MCGRANERY, THE ASSISTANT TO THE ATTORNEY 
GENERAL 


In considering how to handle the request of the grand jury in the southern 
district for special counsel, I suggest that the following are the applicable prin- 
‘iples to be taken into account: 

1. The grand jury is an independent agency of constitutional status in the 
administration of criminal justice 

2. The authority of the grand jury is limited to the term in which it is con- 
vened unless extended under section 284 of the Judicial Code (U.S. C., title 28, 
see, 421) pursuant to which a “district judge may, upon request of the district 
attorney or of the grand jury or on his own motion, by order authorize any 
grand jury to continue to sit during the term succeeding the term at which such 
request is made, solely to finish investigations begun but not finished by such 
grand jury, but no grand jury shall be permitted to sit in all during more than 
18 months.” It is clear from the decision of the Supreme Court in United States 
v. Johnson (319 U. S. 508), that this statute authorized the continuance of only 
such investigations as were begun during the grand jury’s original term but that 
successive extensions are permissible for the completion of such investigations. 
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3. The Attorney General has authority under section 310 of title 5, United 
States Code, to designate an attorney specially appointed to conduct any kind 
of legal proceeding “including grand jury proceedings.” 

It is apparent, therefore, that the solution of this problem involves coordina- 
tion of the independent authority of the grand jury to investigate charges of 
crime within the district, the plenary discretion of the district court to 
determine whether to continue the grand jury beyond the term for the purpose of 
completing its investigation and, finally, the duty of the United States attorney to 
attend the grand jury and the authority of the Attorney General to appoint 
special counsel to conduct grand jury proceedings. 

The reconciliation of these various authorities has in the past produced 
tension and even explosion. Normally, upon being advised by the grand jury 
or the district attorney that an investigation has not been completed, the 
district judge would extend the life of the jury. Normally, upon becoming satis- 
fied that the United States attorney is disqualified for some reason from function- 
ing in connection with a particular grand jury, the Attorney General would 
designate a special assistant. The point of the present problem, therefore, must 
be an apprehension on the part of the district judge that this grand jury is pre- 
pared to embark on an irresponsible inquiry. If there is ground for that appre- 
hension the Attorney General might well hesitate to designate special counsel 
since he would thereby become a party to the effort of the grand jury to coerce 
the court. On the other hand, the Attorney General has an independent re- 
sponsibility to sustain the grand jury in its proper function and it is arguable 
that if the jury is in need of counsel the way to avert an impropriety would be to 
provide competent counsel at once. I see no way to resolve this problem by a 
formal written reply to the foreman of the grand jury. Rather, it seems to me, 
that the desirable procedure would be for a responsible officer of the Department 
to attend the judge in New York and consult with the foreman of the grand jury 
in the presence of the judge. I should hope that by that process the tensions 
normally incident to this type of situation could be immediately relieved. 


HERBERT WECHSLER, 
Assistant Attorney General. 


NEW YorkK, May 15, 1945. 
Hon. JAMES P. MCGRANERY, 
Assistant to the Attorney General, 
Washington, D. C. 
DEAR Str: This will reply to your letter of April 28, the receipt of which was 
delayed due to my being out of town on business. 
L will be available at any time next week convenient to vou and the court to 
discuss the matter covered by my letter to the Attorney General. 
Yours truly, 
J. P. LAFFERTY. 


APRIL 30, 1945. 
JOHN F. X. McGoney, Esq., 
United States Attorney, New York, N. Y. 
Dear JAcK: I spoke to Mr. Lafferty on the telephone Saturday evening and 
am enclosing copy of a letter, which I addressed to him, for your information, 
Sincerely, 


[Department of Justice telegram] 


NEW York, N. Y., April 23, 1945. 
Hon. FRANCIS BIDDLE, 
United States Department of Justice: 

Letter of April 5 to you written by me as foreman and on behalf of the Federal 
grand jury of southern district, New York, not acknowledged or answered. Your 
prompt consideration of jury’s request will be appreciated. 

J. P. LAFFERTY, 
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New York, April 5, 1945. 
Hon. FRANCIS BIDDLE, 
United States Department of Justice, 
Washington, D. C. 

DeaAR JUDGE BippL_e: This letter is written to you on behalf of the February 
Federal grand jury of the southern district of New York requesting that legal 
counsel be furnished this jury for the purpose of carrying forward an investiga- 
tion started during its regular term. I was unable to determine from the court 
of this district or from the United States attorney the proper form or procedure 
for this application. However, the jury felt that every effort should be made 
to obtain legal counsel before this investigation was carried further. 

Charges involving certain Government agencies responsible for the adminis- 
tration of justice in this district were presented to this jury during the latter 
part of its term. The jury decided that these charges should be investigated and 
thereupon made application to the court that a special grand jury be appointed 
for this purpose. The court denied this application. 

In subsequent sessions the jury decided they would carry forward this investi- 
gation but before doing so would make every effort to obtain legal counsel. The 
seriousness of these charges, as well as the fact that they involve the procedure 
of law enforcement, amply justified the jury delaying further investigation until 
every effort was made to obtain legal counsel. In this connection I would like to 
bring to your attention the fact that the United States attorney of this district, 
in discussing this matter with the jury, stated in effect that, if an investigation 
of this character was to be made, he would not want a member of his staff to act 
as legal counsel for the jury and that in such a case he would join with the fore- 
man of the jury in making application to the Attorney General of the United 
States for the appointment of special counsel. However, during the process of 
making application for legal counsel to the court, the United States attorney 
withdrew his offer and left the matter in the hands of the court. 

The court pointed out to the jury that to proceed with an investigation of this 
kind without legal counsel would obviously present certain practical difficulties. 
Subsequently the court apparently concluded, as did the United States attorney 
for this district, that such an investigation should not be made. 

I would like to point out that in the minds of the jury there is an important 
principle invoived as to whether or not the jury, United States attorney, or the 
court should decide if a grand jury should investigate charges brought before 
them by a responsible citizen of the community. In this particular instance 
neither the court nor the United States attorney have hesitated to inform this 
jury that they should not make such an investigation, which would indicate 
to this jury that law-enforcement agencies of the United States Government in 
this district are immune from an investigation by grand juries in the event 
of serious charges of misconduct 

The jury has furnished the court of this district with what they considered 
sufficient details of the charges to justify their proceeding with this investigation. 
In this connection | would like to point out that I have not been successful 
in having the court understand that these charges do not involve any one indi- 
vidual or any one case tried before the Federal courts of this district. There 
are some 12 individuals named in the charges involved; 6 specific cases and 10 
specific charges of willful violation of laws and/or oaths of office. 

I understand that the term of this jury has been extended to April 10, but I 
am requesting that the term be further extended to permit this jury to make a 
final decision as to its action following receipt of your reply to this application. 

Respectfully yours, 
J P. LAFFERTY. 

The CuarrmMan. The hearings are now closed. The committee will 
go into executive session. 

(Whereupon, at 5:17 p.m. Thursday, May 8, 1952, the hearing was 
closed.) 











